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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF BRONX 


FABRICIO FOURNIER AND HUI CHUN DAI, 


Index No. 
Purchased 


Plaintiffs, 


-against- 


VERIFIED COMPLAINT 


THE CITY OF NEW YORK, COMMISSIONER 
RAYMOND KELLY IN HIS OFFICIAL CAPACITY, 
P.O. FELIX DELCARPIO OF THE 43 rd FCT., TAX 
REG #933735 AND P.O. DELCARPIO'S PARTNER 
UNDER ARREST #B13602967-968 S/H/A 
JOHN/JANE DOE I, 

Defendants 


DPP Ju *!5 A° D o° URNIER and HUN CHUN DAI ' bv their attorneys, PAPA, 
EPAOLA AND BROUNSTKIN, respectfully alleges as follows: 


AS AND FOR A FIRST CAUSE OF ACTIOV 
At all times mentioned. Plaintiff FABRICIO FOURNIER was a resident of 
Bronx County, City and State of New York. 

At all times mentioned. Defendant CITY OF NEW YORK, was and is a 

municipal corporation duly organized and existing by virtue of the laws of 
the State of New York. 

On or about the 10 th day of April, 2013 and within ninety (90)days after the 
claim herein arose, the Plaintiff served a Notice of Claim in writing sworn to 
on their behalf upon the Defendant CITY OF NEW YORK, by delivering a 
copy thereof in duplicate to the officer designated to receive such process 
personally, which Notice of Claim advised the Defendant CITY OF NEW 
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YORK, of the nature, place, time and manner in which the claim arose, the 
items of damage and injuries sustained so far as was then determinable. 

4. At least thirty (30) days have elapsed since the service of the claim prior to 
the commencement of this action and adjustment of payment thereof has 
been neglected or refused, and this action has been commenced within one 

year and ninety (90) days after the happening of the event upon which the 
claims are based. 

The Plaintiff has complied with the request of the municipal Defendant’s for 
an oral examination pursuant to Section 50-H of the General Municipal Law 
and/or the Public Authorities Law and/or no such request was made 
within the applicable period. 

6. Upon information and belief, at all times mentioned. Defendants 

COMMISSIONER RAYMOND KELLY IN HIS OFFICIAL CAPACITY, 
P.O. FELIX DELCARPIO OF THE 43 rd PCT., TAX REG #933735 AND P.O. 
DELCARPIO'S PARTNER UNDER ARREST #B13602967-968 SfH/A 
JOHN/JANE DOE I, were and are police officers of the Defendant City of 
New York, and at all times herein were acting in such capacity as the agents, 
servants and employees of the Defendant, THE CITY OF NEW YORK. 

7. On or about January 11 2m 3, at approximately 3:00 P.M. in the vicinity of 




118 Hugh Grant Circle? County of Bronx, State of New York the X N 

Defendants jointly and severally in their capacity as police officers, 
wrongfully touched, grabbed, handcuffed and seized the Plaintiff 
FABRICIO FOURNIER, in an excessive manner about his person, causing 
him physical pain and mental suffering. At no time did the Defendants hav/ 
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legal cause to grab, handcuff seize or touch the Plaintiff, nor did the Plaintiff 
consent to this illegal touching nor was it privileged by law. 

AS AND FOR A SE COND CAUSE OF ACTION 
Plaintiff repeats, reiterates and re-alleges all of the allegations contained in 

Paragraphs "1" through "7" with full force and effect as though set forth at 
length herein. 

On or about January 11, 2013, at approximately 3:00 P.M. in the vicinity of 

11RW tlSr /C7l Efts, 

118 Hugh Grant Circle; County of Bronx, State of New York the 

Defendants, jointly and severally did place Plaintiff FABRICIO FOURNIER 

in imminent fear of physical contact by approaching the Plaintiff with their 

loaded firearms, outstretched limbs and other objects which they used to 

physically seize, strike and restrain the Plaintiff. All of the above actions 

placed the Plaintiff in imminent fear of physical contact. At no time did the 

Plaintiff consent to the unlawful actions of the Defendants. 

AS AND FOR A THIRD CAUSF OF ACTtCiM 

Plaintiff repeats, reiterates and re-alleges all of the allegations contained in 

Paragraphs "1" through "9" with full force and effect as though set forth at 
length herein. 

On or about January 11, 2013, at approximately 3:00 P.M. in the vicinity of 
118 Hugh Jay Grant Circle, County of Bronx, State of New York the 
Defendants, jointly and severally without any warrant, order or other legal 
process and without any legal right, wrongfully and unlawfully arrested the 
Plaintiff, restrained him and his liberty and then took him into custody to a 
police station in the County of the Bronx and there charged him with the 
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crimes on Arrest #B13602967. The Plaintiff was thereafter held in custody 
over the course of approximately eight (8) hours until he was released on his 
own recognizance. The Defendants intentionally confined the Plaintiff 
without his consent and the confinement was not otherwise privileged by 
law and, at all times, the Plaintiff was conscious of his confinement. 

AS AND FOR A FOURTH CAUSE OF ArTTOM 
Plaintiff repeats, reiterates and re-alleges all of the allegations contained in 

Paragraphs "1" through "11" with full force and effect as though set forth at 
length herein. 

On or about January at^^rox^aiety 3^ P.M. in the vjcinitv of 

118 Hugh Grant Circle; County of Bronx, State of New York the 
Defendants, jointly and severally without any valid warrant, order or other 
legal process and without any legal right, wrongfully and unlawfully i 

imprisoned the Plaintiff, restrained him and his liberty and then took him 
into custody and causing him to be incarcerated as a detainee in the City of 
New York's Correctional Facility. The Plaintiff was thereafter held in 
custody over the course of approximately eight (8) hours before he was 
released. The Defendants intentionally confined the Plaintiff without his j 

consent and the confinement was not otherwise privileged by law and, at all 

/ 

t 

times, the Plaintiff was conscious of his confinement / 

/ 

AS AND FOR A FIFTH CAUSE OF ACTION 

Plaintiff incorporates, repeats, and re-alleges all of the allegations contained 

in Paragraphs "1" through "13" with full force and effect as though set forth 
at length herein. 
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15. Upon information and belief, on or about January 11, 2013 and from that 
time until the dismissal of charges on or about April 9, 2013 which was a 
favorable termination for the accused by the Honorable Judge presiding at, 
Bronx County Supreme Court, Defendants CITY OF NEW YORK, p.O. 
FELIX DELCARFIO OF THE 43* PCT V TAX REG #933735 AND P.O. 
DELCARPIO'S PARTNER UNDER ARREST #613602967-968 S/H/A 
JOHN/JANE DOE I, deliberately and maliciously prosecuted Plaintiff 
FABRICIO FOURNIER, an innocent man without any probable cause 
whatsoever, by filing or causing a criminal court complaint to be filed in the 
Criminal Court of the City of New York, Bronx County, for the purpose of 

falsely accusing tire plaintiff of violations of tire criminal laws of the State of 
New York. 

16. The Defendants, jointly and severally, their agents, servants or employees 
failed to take reasonable steps to stop the prosecution of the Plaintiff and 
instead maliciously and deliberately provided false and/or incomplete 
information to the District At:omey’s office to induce prosecution of the 
Plaintiff and due to the absence of probable cause malice can be inferred. 

17. The commencement of these criminal proceedings under Arrest No. 
B13602967 was malicious and began in malice and without probable cause, 
so that the proceedings could succeed by the Defendants. 

18. As a result of the malicious prosecution. Plaintiff was deprived of his liberty 
and suffered the humiliation, mental anguish, indignity and frustration of 
an unjust criminal prosecution. The Plaintiff made multiple court 
appearances to defend his liberty against these unjust charges. 
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22 . 


23. 


24. 


25. 


AS AN D FOR A SIXTH CAUSE OF ACTTON 
(This Cause of action only applies against the Individually named 

Police Officers not the City of New York or officers sued in their official 
capacity) 

Plaintiff incorporates, repeats, and re-alleges all of the allegations contained 

in Paragraphs 1 through " 18" with full force and effect as though set forth 
at length herein. 

Plaintiff repeats, reiterates, and re-alleges all of the allegations contained in 
paragraphs "1" through "18" as it set forth at length herein. 

Defendants P.O. FELIX DELCARPIO OF THE 43 rd PCT., TAX REG 
#933735 AND P.O. DELCARPIO'S PARTNER UNDER ARREST 
#B13602967-968 S/H/A JOHN/JANE DOE I were at all times relevant, duly 
appointed and acting officers of the City of New York Police Department. 

At all times mentioned hereir, said police officers were acting under color of 
law, to wit: the statutes, ordinances, regulations, policies and customs and 
usage of the State of New York and/or City of New York. 

Plaintiff FABRICIO FOURNIER is and at all rimes relevant herein, a citizen 
of the United States and a resident of Bronx County in the State of New York 
and brings this cause of action pursuant to 42 United States Code, Section 
1983 and 42 United States Code, Section 1988. 

The Defendant CITY OF NEW" YORK is a municipality duly incorporated 
under the laws of the State of New York. 

On or about January 11, 2013, the Defendants, armed police, while 
effectuating the seizure of the Plaintiff FABRICIO FOURNIER, did search. 
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seize, assault and commit a battery' and grab the person of the Plaintiff 
without a court authorized arrest or search warrant. They did physically 
seize the person of the Plaintiff during the arrest process in an unlawful and 
excessive manner. The Plaintiff was falsely arrested, unlawfully imprisoned 

and maliciously prosecuted without the Defendants possessing probable 
cause to do so. 

26. The above action of the Defendants resulted in the Plaintiff being deprived 
of the following rights under the United States Constitution: 
a. Freedom from assault to his person; 

Freedom from battery to his person; 

c. Freedom from illegal search and seizure; 

d. Freedom from false arrest; 

Freedom from malicious prosecution; 

f. Freedom from the use of excessive force during the arrest process; 
Freedom from unlawful imprisonment. 

27. The Defendants subjected the Plaintiff to such deprivations, either in a 
malicious or reckless disregard of the Plaintiffs rights or with deliberate 
indifference to those rights under the fourth and fourteenth amendments of 
the United States Constitution. 

28. The direct and proximate result of the Defendants’ acts are that the Plaintiff 
has suffered severe and permanent injuries of a psychological nature. He 
was forced to endure pain and suffering, all to his detriment. 
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29. Plaintiff incorporates, repeats and re-alleges all of the allegations contained 
m Paragraphs "1" through "28" with full force and effect as though set forth 
at length herein. (This Cause of Action applies to the City of New York and 

the officer sued in their official capacity should be characterized as a 
"Monell" claim.) 


30. Defendant CITY OF NEW YORK and COMMISSIONER RAYMOND 
KELLY IN HIS OFFICIAL CAPACITY, has grossly failed to train and 
adequately supervise its police officers in the fundamental law of arrest, 
search and seizure especially when its police officers are not in possession of 
a court authorized arrest warrant and where an individual, especially as 
here, has not committed a crime and has not resisted arrest, that its police 
officers should only use reasonable force to effectuate an arrest and the 
arrest should be based on probable cause. 

31. THE CITY OF NEW YORK was negligent by failing to implement a policy 
with its Police Department and instruct police officers who, absent the 
consent of the Plaintiff (or similarly situated individuals) or without the 
possession of a court authorized arrest a search warrant, said police officers 
of the City of New York are not to arrest individuals such as the Plaintiff 
here where probable cause is lacking and the use of force should only be 
reasonable when an individual resists arrest and should not he used where a 
criminal defendant is not resisting arrest. 
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32. THE CITY OF NEW YORK is negligent due to its failure to implement a 

policy with its Police Department or actively enforce the law, if any of the 

following are lacking: 

L Pr ° bable Cause must be P resen ‘ before an individual such as the 
Plaintiff herein can he arrested. 

2. Excessive force cannot be used against an individual who does not 
physically resist arrest. 

3- Police cannot stop, seize or search individuals as the Plaintiff herein, 

when they merely see two denizens of the City of New York having a 

conversation, place their hands close to each other, consistent with 

greeting an individuals give each other, where no United States 

currency or another object has been exchanged for the item nor have 

the police seen whether the object supposedly passed from on e 

mdividual was an illegal object and when after the search and 

seizure no contraband is seen or taken from the person of the 
plaintiff. 

4. An individual such as the plaintiff herein cannot be subjected to a 
strip search with cavity inspection unless the police possess legal 
cause and/or have a reasonable suspicion and/or probable cause 
that the plaintiff has secreted contraband in or on his person. 

33. The foregoing acts, omissions and systemic failures are customs and policies 
of the CITY OF NEW YORK which caused the police officers to falsely 
arrest, maliciously prosecute, seize illegally and search the Plaintiff commit 
an assault/battery to her person and denied her prompt medical attention 
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under the belief that they would suffer no disciplinary actions for their 
failure to take proper or prudent steps in this case. 

34. Defendant CITY OF NEW YORK was negligent in that prior to and at the 
time of the acts complained of herein, due to the prior history of the Police 
Officer Defendants, knew or should have known of the bad disposition of 
said Defendants or had knowledge of facts that w r ould put a reasonably 
prudent employer on inquiry concerning their bad disposition and the fact 
that these officers were not suitable to be hired and employed by the CITY 
OF NEW YORK and that due to their lack of training, these officers should 
have had adequate supervision so that they w r ould not arrest innocent 
individuals nor use excessive force during the arrest process. 

35. To demonstrate a de facto policy of unconstitutional dimension, one might 
only look at the stop and frisk program initiated by Commissioner Raymond 
Kelly, w'ho has been NYPD Commissioner for over ten (10) years. 

36. Upon information and belief, on or before January 11, 2013, the City and 
Kelly had instituted a highly aggressive "Stop and Frisk" program or policy 
that was carried out by its police officer employees, including the named 
defendant officers. 

37. In the decade since Kelly has been appointed Police Commissioner, the 
number of reported annual "street stops" rose from 97,000 in 2002 to 684,330 
times in 2011. Upon information and belief, said rise is due to the policies, 
directives and procedures implemented or approved by the "City" and/or 
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Upon information and belief, as part of its Stop and Frisk Program, the City, 
Kelly and the NYPD, provide multiple levels of training that covered Stop 
and Frisk procedures. That includes, but is not limited to, a workshop on 
Stop and Frisk, videos about the law of reasonable suspicion, patrol 
guidelines. Operational memorandum and ongoing training after 
graduating from the Police Academy. 

Upon information and belief, this program, hereinafter referred to as "Stop 
and Frisk , disproportionately targeted minorities, males and/or youths for 
stop, question and/or frisks, resulting in the excessive use of force 
disproportionately against minorities, and violated the constitutional rights 
of citizens of New York City, including citizens residing within the confines 
of Bronx County. 

In the matter of David Floyd et al. v. City of New York at al. 283 FRD 153, 
United States District Court. Southern District of New York, Justice 
Scheindlin, stated that "it is indisputable that the NYPD has an enormous 
stop and frisk program. There were 2.8 million "documented" stops between 
2004 and 2009. These stops were made pursuant to a policy that is designed, 
implemented and monitored by the NYPD administration" (Order Page 12). 
Of tire reported 1,121,470 stops, question and frisks "reported" in 2008 and 
2009 alone, 37% or 416,350 were for individuals between the ages of 14 and 
21 (according to the 2010 census this age range represents only 10% of the 
City population). Thus, we submit that tire defendant's stop and frisk policy 
us heavily and disproportionately focused on youths of New York City, 
especially minority youths. 
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Statistical evidence further shows that pursuant to the N YPD stop and frisk 
policies and procedures, a great majority of civilians who were subjected to 
stop, question and/or frisk had not committed any crime, and that the 
NYPD engaged in said actions without reasonable suspicions of criminality. 
Furthermore, statistics show that blacks and Latinos were 
disproportionately targeted for stops, summons, arrests and excessive use 
of force. 

Upon information and belief, it was statistically revealed that of the reported 
stops and frisks conducted by the NYPD between 2004 and 2009, officers' 
"suspicions" of criminality was wrong nearly 9 out of 10 times. 

Upon information and belief, the City, NYPD, and/or Kelly w r ere long 
aware of the racial disparity of police stop and frisks. In 2007, the NYPD 
commissioned a study through The Rand Center on Quality Policing to 
study their stop, question and frisk patterns and practices. The study found 
that of the half a million persons stopped only 11% were Caucasians, 53% 
black and 219% Hispanic. Moreover, of the people that w^ere stopped, 45% of 
Black and Hisparucs that w r ere stopped w T ere frisked, while 29% of 
Caucasians that W'ere stopped were frisked. Yet, w'hen frisked, w'hite 
suspects w'ere 70% likelier than black suspects to have a weapon on them. 
(Rand study analysis of racial disparity in the New' York Police Department 
Stop, Question and Frisk Practice, page xi) 

The Rand report found that black pedestrians were stopped at a rate 50% 
greater than their representation in the residential census. RAND report 
page xi. The Rand report made several recoinmendations to the NYPD to 
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improve interactions between police and pedestrians during stops and to 
improve the accuracy of the data collected during pedestrian stops" (Rand 
page xv). Some of the many recommendations proposed include: review 
boroughs with the largest racial disparities in stop outcomes; record the 
reason(s) that the need to use force was used; monitor radio 
communications to make sure stop and frisk forms are being filled out; and 
identify, flag and investigate officers with out of the ordinary stop patterns. 
Finally, the report found some correction in training during new officers 7 
initial days on the street might be in order, particularly for any evaluation of 
Operation Impact practices" (Rand page xvi). 

Upon information and belief, the defendants did not adopt these 
suggestions, and as of January 11, 2013 still continued to stop, frisk, search 
and use force on minorities in a disproportionate manner and target their 
stop and frisk polices in predominately non-white precincts within the City 
of New York. 

Upon information and belief, police officers routinely engage in "stops" and 
then attempt to justify the stop and/or frisk, when in fact the basis for the 
stop or stop and frisk was pretextual and/or discriminatory in nature. Upon 
information and belief, frisks and/or searches are conducted without 
justifiable reasons. 

According to a statistical analysis conducted by Colombia University 
Professor Jeffrey Fagan, submitted in the Floyd case, police cited (as a reason 
for stop and frisk) a "suspicious bulge" in 10.4% of all stops, yet a gun was 
found in .la /o of all stops (or 1 out of every 69 persons stopped on suspicion 
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of concealing a weapon). Furtive movements were cited as a reason in more 
than 50% of all stops. 

Professor Fagan also statistically found that "NYPD stop and frisks are 
significantly more frequent for Black and Hispanic residents than they are 
for White residents, even when adjusting for local crime rates, racial 

composition of the local population." Floyd at 29. He further statistically 

found that when stopped Blacks and Latinos are treated more harshly than 
Whites stopped on suspicion fo similar criminal activity. The term Black, 
White and Latinos are included within the NYPD reports and are adopted 
herein. 

Analyzed date of the Stop and Frisk Program revealed in a report released 
by the Center for Constitutional Rights in 2012 found: 

1) Analysis of the information recorded by police officers themselves in their 
stop and frisk reports indicates that more than 95,000 stops lacked 
reasonable, articulable suspicion and this violated the Fourth Amendment. 

2) The NYPD continues to frequently and indiscriminately use the highly 
subjective and constitutiona Iy questionable categories of "high crime area" 
and furtive movements". "High crime area" is checked off in more than 
60% of all stops. A comparison of actual crime rates to the claim that a stop 
was in a "high crime area" reveals that this factor was cited roughly the 
same rate regardless of the crime rate. "Furtive movement" was also 
checked in a majority of stops, 53% of them. Here, too, there was no 
correlation between the frequency of this stated reason for a stop and actual 
crime rates. Both the frequency of these classifications and their complete 
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absence of any relationship to actual crime rates suggest strongly that they 
are not legitimate indicators or reasonable, articulable suspicion. 

3) Only 6% of stops result in arrest, an extraordinarily small number given 
that stops are legally supposed to be based on reasonable, articulable 
suspicion. The rates of seizure of weapons or contraband are minuscule - 
.12% of stops yield gun seizures and 1.8% contraband - and are lower than 
the seizure rates of random stops. 

51. Since 2009 the number of Stop and Frisks has dramatically risen. In 2010, 
there were a reported 601,055 stops. 

52. For the calendar year 2011, New York City precincts reported 685,724 
"stops." Of that total number 350,743 were categorized as stops of persons of 
black descent and 223,650 were of Latino descent (this does not include the 
number of individuals wTio were not categorized and w r ho may be of black 
or Latino descent). Thus, 83.7% of individuals stopped were categorized as 
"minorities." Of the 381,704 person frisked in 2011, 330,638 (89.2%) were 
black and Latinos and 27,341 (7.4%) were whites. 

53. According to a 2010 census, blacks make up 25% of the City's population. 
Latinos 29% and whites 33%. 

54. Statistical data also revealed that stop and frisk practices, w 7 hen measured 
against the composition of the precinct population, w r as employed at a much 
greater frequency in precincts whose population was composed 
predominantly of minorities. In 2011, the 73 rd , 23 rd , 81 st , 41 st and 25 th 
precincts (Brownsville, East Harlem South, Bed Stuyvessant East, Hunts 
Point and East Harlem North) stopped 29.1 %, 23.9%, 21.8%, 21.7% and 
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20.9% of their populations respectively. Meanwhile, in the Upper East Side 
(19 lh Pet.), Bensonhurst (62 IX| pet.). Bay Ridge (68 th pet.), Totenville (123 rd pet.) 
and Borough Park (66 h pet.', each predominantly white precincts, residents 
were stopped at a rate of 2.5%, 2.4%, 2.3%, 2.1% and 2.0% of their 
populations. The same pattern holds true when the stops resulted in frisks. 
Tire top 5 precincts reporting the most number of frisks were minority 
populated precincts, such as the 75 th , 73 rd , 44 th , 1 T5 ,h and 40 th , while the least 
amount of frisks were conducted in white populated precincts such as the 
94 th , 18 th , 123 rd m 17 th and 22 nd . 

55. Even in traditionally white neighborhoods, such as the 17 th pet. (East Side, 
Manhattan), black and Latino residents are stopped at a disproportionate 
rate when compared to its white citizens who reside within the same pet. To 
illustrate the point, in 2011, 71.4% of all stops made in Kipps Bay/Murray 
Hill, NY, were made against blacks and Latinos, Yet, they account for only 
7.8% of the total precinct population. In Greenwich Village, where blacks 
and Latinos comprise only 8% of the precinct, they accounted for 76.6% of 
all stops. (New York Civil Liberties Union Stop and Frisk 2011 Report) The 
same reports also cites the additional precincts engaging in the same 
practice: 19 th , 123 rd , 1 st , 6T sf , 11 th , 20 h , 13 th and 62 Ild . 

56. It was further reported that at least one act of force was used in 148,079 
"stops" (or in 21.5% of the total number of stops in 2011), with 76,483 
reported tire use of force against blacks, (21.8% of all stops of the 350,743 
stops made against them in 2011). It should be noted that 51.7% of all 
"reported" instances of use of force bv New York City Police were made 
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against persons that the NYPD categorized as "black". In 2011, blacks and 
Latinos had force used against them 129,590 times as compared to white, 
9,765 times. 

57. To illustrate the prevalence of the use of force within the context of the "Stop 
and Frisk" program, it should be noted that the number of stops in which at 
least one act of force was "reported" as being used (148,079 times) exceeded 
the total number of summons (41,215) and arrests (40,883) made from 
reported "stops" in New York City in 2011 (total 82,098). Thus, it was 1.8 
more times likely that force was used by police during a stop and frisk 
encounter than it was that said encounter resulted in an arrest or a summons 
being issued. 

58. Upon information and belief, the City and Kelly and/or NYPD, either 
condoned tire use of stop and frisk program, or the use of force in 
conjunction with it, as "means to an end", or acted with deliberate 
indifference to the knowledge that it was being utilized in that manner in a 
vast number of cases where there was no reasonable suspicion or no 
evidence of any criminality 7 drat would justify the use of any force, or force 
to the degree it was used, much less the initial stop and frisk. 

59. The City 7 , and/or Kelly 7 sought to justify 7 the tremendous increase in the stop 
and frisk program by claiming that the program helped rid the City 7 of illegal 
guns. Yet, that contention or rationale is not statistically 7 borne out. Nor 
would it serve as justification to violate the laws of the United States 
Constitution or the State of New York. In 2003, the NYPD conducted 
160,851 stops and recovered 604 guns. In 2011, the NYPD conducted 685,724 
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stops, or an additional 524,873 stops when measured against 2003 statistics. 
Yet they only recovered and extra 176 more illegal guns as, or a total of 780. 
That computes to a .0003% success rate for the additional stops made. 

60. Upon information and belief, the City and/or Kelly acted with deliberate 
indifference to: statistical evidence that enforcement or application of the 
"Stop and Frisk" program was highly unlikely to result in an arrest, a 
summons or the recovery of weapons or contraband. (Weapons were 
recovered in 1.14% of the total number of stops reported in 2011.) 

61. In fact, the City and/or Kelly were deliberately indifferent to statistical 
evidence/reports/information/complaints and other information that they 
possessed that indicated that: the stop and frisk program was targeting 
minorities, targeting minority communities or precincts; evidence that the 
stop and frisk program was racially biased; the program was targeting 
youths; officers were using force, including unnecessary or excessive force 
on carrying out this program; the program was being unconstitutionally 
applied; the training police officers received was inadequate, and that there 
was a need for proper training in the academy, for supplemental training in 
service, and for in-field supervision and training in the laws of the 4 lh 
Amendment, the legal use of force, for reasonable suspicion and general 
police guidelines and search and seizure laws and parameters. 

62. Upon information and belief, the City and/or Kelly, acted with deliberate 
indifference that the aforementioned issues would, could and did result in 
the countless violations of constitutional rights of its citizenry. 


20 



FILED Sep 18 2013 Bronx County Clerk 


Upon information and belief, prior to January 11, 2013, the City and/Kelly, 
failed to require that precinct commanders audit each officer worksheets, 
and failed to maintain or develop a system or methodology for identifying 
and tracking police officers who receive a baseline number of civilian 
complaints related to improper stops, improper frisks or searches, 
unnecessary or excessive use of force, threats, illegal entry into citizen's 
homes and/or discourtesy. 

The stop and frisk program especially targeted minority youths in the 14-24 
age range. 

Although Blacks and Latinos males between the ages of 14 and 24 account 
for only 4.7% of the City's population, they accounted for 41.6% of all stops 
in 2011. White youths in the same age group account for 2% of the City's 
population and were responsible for only 3.8% of the total number of stops. 
In 2011, young black men between the ages of 14 and 24 were "reported" 
being stopped 168,126 times, which exceeded the total number of voung 
black men in this age range who reside in New York City (158,406). 

Minority youths were particularly vulnerable not only to stops, or stop and 
frisks, but more alarmingly to the use of force by the NYPD. As reported in 
Growing Up Police in the Age of Aggressive Police Policies, by Brett G. 
Stoudt, Michelle Fine and Madeline Foz, in New York Law School Review, 
Volume 56, 2011/12, youths who were stopped during the two year period if 
2008-2009 were frisked 61.3% of the time, they were arrested 5.4% of the 
time, issued summons 5.1% of the time and weapons were found on the 
youths 1.2% of the time (most if the weapons recovered were knives, guns 
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comprised only 17% of the total weapons recovered). Yet, it was reported 
that force was used against the same youths 26.3% of the time, or 
approximately 2 Vi times more than the likelihood of being arrested or 
issued a summons. It was also found that reports of youths carrying a 
suspicious bulge or object, actions indicative of engaging in a violent crime, 
or an object in plain view 10.5%, 9.6% and 1.7% respectively, were highly 
unreliable and unlikely to lead to the recovery of an illicit gun. The total 
number reported (using the aforementioned criteria) of stop and frisks of 
youths were 90,756, yet the total illegal guns recovered (under any basis or 
criteria for reasonable suspicion) was 831 during that period, or .009%. 

67. In all, 416,350 youths (381,578 or 91.6% were males and 218,260 of the total 
youths stopped (52.4% ) were categorized as black or African American) 
were stopped during the 2008-2009 and 405,898 (97.5%) of them were free of 
weapons or contraband. Only 10% of the total youths stopped were white 
youths and only 7% female from 2008-2009. 

68. Upon information and belief, the "stop and frisk" program: targeted or was 
applied, in a discriminatory manner against minorities; was applied or 
enforced in predominately minority communities; was age biased against 
youths, age 14-24; and was gender biased (against males) as well. 

69. These youths were also subjected to the unnecessary use of force. Stodt, Fine 
and Fox further reported that of the 109,499 times that force was used 
against youths in 2008 and 2009, the police in 2,142 instances, (more than 
twice the number if times that any weapon was recovered) drew their 
firearm and/or pointed their firearm at a suspect. In the other 107,357 cases 
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where force was reportedly used, it included hands on suspect, placing the 
suspect on the ground or against a wall/car, the use of a baton or pepper 
spray among other things. 

70. The racial, gender and age disparity of these statistics could not and should 
not have been ignored. 

71. Upon information and belief, the NYPD issued a Department Operations 
Order in 2002 prohibiting racial profiling. Nevertheless, upon information 
and belief, racial profiling continued to be utilized as a policing tool of the 
NYPD as of January 11, 2013. Moreover, there was no Operations Order or 
directive prohibiting any type of gender or age bias application of policing 
practices in place on that date. 

72. Police Commissioner Kelly has stated that the Stop and Frisk Program, and 
the "stops" thereunder, serve as a deterrent to criminal activity, which 
includes the criminal possession of a weapon. Therefore, he endorsed, and 
upon information and belief, continues to endorse said program and have it 
applied by the police officers under his command, although said program 
was being used to stop and stop and frisk citizens without reasonable 
suspicion, and in a racially biased manner. 

73. Upon information and belief, this Stop and Frisk program was in effect on 
January 11, 2013 and was trained, implemented and overseen throughout 
the City of New York and all precincts therein, including the 43 rd Precinct by 
P.O. Felix Delcarpio. 
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74. While the aforementioned statistics were compiled for all New York City 
precincts, the statistics are particularly alarming for the Bronx, where the 
plaintiff resides. 

75. The most common reason used by the NYPD to justify stopping civilians of 
New York City, almost 90% of whom had committed no crime or violation, 
falls predominantly within the category "furtive movements/' In 2011, that 
reason was given in 51.3% of the total number of stops. 

76. However upon information and belief, the City and/or Kelly, either failed to 
train officers what constitutes "furtive movements", or acted with deliberate 
indifference to the need enhance or supplement training in the area; they 
acted with deliberate indifference to the unequal application of stop and 
frisk procedures when "furtive movements" are committed by "whites", not 
resulting in "stops", while the same movements when committed by 
minorities resulted in "stops"; and they acted deliberate indifference to the 
knowledge that "furtive movements" was not a statistically reliable marker 
of possession of contraband, weapon, or that a person has committed, or is 
about to commit a crime. In sum, "furtive movements" has been statistically 
proven to be unreliable to establish reasonable suspicion to justify a stop, or 
a stop, question and frisk. 

77. The aforementioned statistical proof shows that said reasons or rationale for 
said stops were inaccurate, unreliable, untrue or without statistical 
probability of success. 

78. Further evidence of the defendants' over aggressive stop and frisk policies 
which targeted minority communities, such as the Wakefield section of the 
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Bronx, can be found in the Trespass Affidavit Program, formerly known as 
Operation Clean Halls. In Ligon v. City of New York, No. 12, Civ 2274, 
plaintiff brought an action alleging that the NYPD's trespass stops outside 
TAP buildings are often without reasonable suspicion, violating the 4 lh 
Amendment rights. Justice Scheinldin in a written decision filed January 8, 
2013, agreed. 

79. In her decision. Justice Scheindlin stated "while it may be difficult to say 
where, precisely to draw the line between a constitutional and 
unconstitutional police encounter, such a line exists, and the NYPD has 
systematically crossed it while making trespass stops outside TAP buildings 
in the Bronx." (Ligon page 10) 

80. Although Bronx District Attorney Jeanette Rucker sent memos to NYPD 
Police Commanders and police officials expressing her concerns of the 
reasons police were providing for stopping innocent individuals outside 
Clean Hall building, her concerns were unheeded. 

81. Dr. Fagan concluded that 63% of "the recorded trespass stops outside the 
Clean Halls building in the Bronx in 2011, where no indoor behavior was 
observed were not based on any articulated reasonable suspicion." (Ligon at 
67) 

82. Although Fabricio Fournier's case does not involve a Clean Halls Building 
or fall within the TAP program, it does fall within the umbrella fo the 
defendants' over aggressive policing policies directed at minorities and at 
minority communities, and their failure to adequately train and supervise its 
officers in the laws and parameters set by the 4 th Amendment. The actions 
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taken by the officers on January 11, 2013 as will set forth herein, resulting in 
Fabricio Fournier's constitutional violations, stems in large measure, from 
the policies, customs and procedures set by the defendants, including the 
stop and frisk program, the inadequate training and supervision of, and by 
its officers, and/or the pressures exerted by the City, NYPD and/or Kelly to 
meet performance standards measured by the number of arrests made and 
summons issued. 

83. Upon information and belief, said Stop and Frisk program was established, 
maintained, supervised, continued, applied and monitored to meet 
arrest/summons, numbers / quotas and to establish and/or meet 
performance standards. 

84. Upon information and belief, the NYPD, City and/or Kelly established 
performance standards which demanded, or resulted in increased levels of 
stops and frisks. 

85. According to the 10/17/11 Police Officer Performance Objectives Operation 
Order, Commissioner Kelly directed all commands that "Department 
managers can and must set oerformance goals" relating to the "issuance of 
summons, the stopping and questioning of suspicious individuals, and the 
arrests of criminals." 

86. The same Operation Order stated "uniformed members.Who do not 

demonstrate activities...or who fail engage in proactive activities..will be 
evaluated accordingly and their assignments re-assessed." 

87. In the Floyd case, Justice Scheindlin cited evidence of a quota system which 
included a minimum number of monthly "stops." Said evidence includes: 
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1) the deposition of Inspector Dwayne Montgomery, Commander of 
the 28 th Precinct, who testified that he expected his officers to 
conduct a minimum of 2.3 stop and frisks per month and used that 
number "as a way of just gauging whether or not they were doing 
their job." Floyd at 20. 

2) Police Officer Adhyl Polanco of the 41 sl Precinct testified that his 
commanding officers announced specific quotas for arrests and 
summons. He further testified that officers were threatened with 
reduced overtime or reassigned for failure to meet quotas. 

3) Police Officer Adrian Schoolcraft recorded all roll calls at the 81 st 
Precinct where supervisors were yelling and instructing officers to 
conduct unlawful stops and arrest to meet higher performance 
numbers. This order was coming down "the chain of command." The 
statements were made by Lt. Delafuents, Deputy Inspector Mauriello 
and Sgt. Stukes and cites the instructions of Chief of the 
Transportation Bureau of the City of New York Police Department, 
Michael Scagnelli. 

4) Police Officer Luis Pichardo of the 28 th Precinct offered testimony 
that his supervisors imposed a five summons per tour quota. 

88. The acts of police officers who violate the civil and constitutional rights of 
the citizens of New York routinely go unreported by fellow police officers, 
not investigated by their superior officers, and consequently their acts, 
actions, omissions go unpunished. Failure to intervene and report is the 
norm, not the exception. In none of the case cited in paragraph 106 a-w 
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above did the police officers intervene in the face of misconduct; nor did 
they report the misconduct of their fellow officers or receive any 
punishment for having failed to do so. Consequently, the acts of police 
officers in which they use excessive force, engage in racial profiling, making 
or file false arrests and reports, make warrantless entry into citizens' homes, 
etc., are condoned by other officers present, their supervisors, precinct 
commanders and the NYPD Commissioner Kelly. 

89. The City's and/or NYPD tolerance for brutality, excessive force, illegal 
and/or retaliatory arrests, and their emphasis to "come down hard on 
quality of life infractions", leads to a systemic practice and policy wherein 
City officials seem fairly tolerant, both outwardly and inwardly of police 
brutality, silence in the face of brutality and/or illegal stops, frisks, searches, 
seizures and/or arrests, warrantless entry 7 into citizens' homes and engage 
in arrest quotas. A systemic practice where officers who report said 
misconduct are not viewed as "good cops", but rather as outcasts and 
snitches and are isolated, ostracized and often transferred, thereby 
perpetuating the illegal conduct of the officers. 

90. Some instances where officers were treated as outcasts for reporting 
misconduct and/or an arrest/summons quota system are as follows: 

a. the existence of arrest quotas, summons quotas and approval of 
illegal stops and arrests have been exposeci by Police Officer Adrian 
Schoolcraft in a separate lawsuit which was cited by Justice 
Scheindlin, in David Floyd et al v. The City of New York, 08 Civ 
1034. 
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b. Justice Scheindlin cited the deposition of Police Officer Adhyl 
Polanco of the 41 s1 precinct, stating that commanding officers set 
specific quotas for arrests and summons and for stop and frisks (UF- 
250’s), and threatened to reduce overtime for officers who failed to 
perform well and to reassign those who fail to meet quotas to less 
desirable posts. 

c. According to secretly taped recorded conversations made by 
Schoolcraft, a Lieutenant, a Deputy Inspector and a Chief of the 
Division of Transportation all can be heard encouraging/demanding 
increased stops, summons, detentions and/or arrests. 

d. Police Officer Craig Matthews of the 42 nd precinct filed a lawsuit 
against the NYPD claiming the existence of a quota system and a 
systematic retaliation and harassment to those who did not comply. 

e. Recently, retired Detective James Griffin, filed a lawsuit claiming 
that in the NYPD there exists a culture wherein officers who report 
corruption, face harassment and a hostile work environment and this 
conduct was tolerated by supervisors within the NYPD. 

91. Upon information and belie:, arrest quotas and summons quotas, often 
couched bv the defendants as '"performance standards", are ingrained as a 
part of a NYPD officer s job, leading to shortcuts and violations of citizen's 
constitutional rights to meet those so called performance levels. 

92. In the matter of Dominguez v. City of New York, a lawsuit pending in Bronx 
Supreme Court under Index #305140-2011, a named defendant, Sgt. Karl 
Kindred of the Bronx Narcotics Division and a supervisor, stated under oath 
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on April 19, 2013 at his deposition, see P. 32-37, see Exhibit One, that "all 
individuals who were merely present in an apartment would be arrested if it 
was pursuant to a search warrant", which clearly is not the law. 

Further evidence of a pattern, policy or custom is evidenced by a recent New 
York Daily News article dated May 19, 2013, documenting rampant police 
abuse where the officers involved were not disciplined in anv meaningful 
manner but rather promoted to a higher position, see Exhibit Two. 

AS AND FOR AN EIGHTH CAUSE OF ACTION 
At all times mentioned. Plaintiff HUI CHUN DAI was a resident of Queens 
County, City and State of New York. 

At all times mentioned. Defendant CITY OF NEW YORK, was and is a 
municipal corporation duly organized and existing by virtue of the laws of 
the State of New York. 

On or about the 10 th day of /April, 2013 and within ninety (90)days after the 
claim herein arose, the Plaintiff served a Notice of Claim in writing sworn to 
on their behalf upon the Defendant CITY OF NEW YORK, by delivering a 
copy thereof in duplicate to the officer designated to receive such process 
personally, which Notice of Claim advised the Defendant CITY OF NEW 
YORK, of the nature, place, time and manner in which the claim arose, the 
items of damage and injuries sustained so far as was then determinable. 

At least thirty (30) days have elapsed since the service of the claim prior to 
the commencement of this action and adjustment of payment thereof has 
been neglected or refused, and this action has been commenced within one 
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year and ninety (90) days arter the happening of the event upon which the 
claims are based. 

98. The Plaintiff has complied with the request of the municipal Defendant’s for 
an oral examination pursuant to Section 50-H of the General Municipal Law 
and/or the Public Authorities Law and/or no such request was made 
within the applicable period. 

99. Upon information and belief, at all times mentioned, Defendimts 

COMMISSIONER RAYMOND KELLY IN HIS OFFICIAL CAPACITY, 
P.O. FELIX DELCARPIO OF THE 43 rd PCT., TAX REG #933735 AND P.O. 


DELCARPIO'S PARTNER UNDER ARREST #813602967-968 S/H/A 
JOHN/JANE DOE I, were and are police officers of the Defendant City' of 
New York, and at all times herein were acting in such capacity' as the agents, 
servants and employees of the Defendant, THE CITY OF NEW YORK. 


On or about January 11, 2013, at approximately 3:00 P.M. in the vicinity of 

^ ~ <3~C.^OC-t Is 

118 Hugh Jgy Grant Circl^, County of Bronx, State of New York the 
Defendants jointly and severally in their capacity as police officers, 
wrongfully touched, grabbed, handcuffed and seized the Plaintiff HUI 
CHUN DAI, in an excessive manner about her person, causing her physical 
pain and mental suffering. At no time did the Defendants have legal cause 
to grab, handcuff seize or touch the Plaintiff, nor did (he Plaintiff consent to 




this illegal touching nor was it privileged by law. 
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AS AND FOR A NINTH CAUSE OF ACTION 

Plaintiff repeats, reiterates and re-alleges all of the allegations contained in 
Paragraphs "1" through "100" with full force and effect as though set forth 
at length herein. 

On or about January 11, 2013, at approximately 3:Op P.M. in the vicinity of 
118 Hugh Grant Circl^/County of Bronx, State of New York the 
Defendants, jointly and severally did place Plaintiff HUI CHUN DAI in 
imminent fear of physical contact by approaching the Plaintiff with their 
loaded firearms, outstretched limbs and other objects which they used to 
physically seize, strike and restrain the Plaintiff. All of the above actions 
placed the Plaintiff in imminent fear of physical contact. At no time did the 
Plaintiff consent to the unlawful actions of the Defendants. 


AS AND FOR A TENTH CAUSE OF ACTION 


Plaintiff repeats, reiterates and re-alleges all of the allegations contained in 
Paragraphs "1" through "102" with full force and effect as though set forth 
at length herein. 

On or about January 11, 2013, at approximately 3:00 P.M. in the vicinity of / k 
118 Hugh ( J*ty Grant Circli^Countv of Bronx, State of New York the 

Defendants, jointly and severally without any warrant, order or other legal / / 

/ 

process and without any legal right, wrongfully and unlawfully arrested the 

/ 

Plaintiff, restrained her and her liberty and then took her into custody to a / 

/ 

/ 

police station in the County of the Bronx and there charged her with the r\/ 

V 

crimes on Arrest #B13602968. The Plaintiff was thereafter held in custody 
over the course of approximately eight (8) hours until she was released on 


I/O 



£±/'. 


(AAr*** 


./-x i ^ 
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her own recognizance. The Defendants intentionally confined the Plaintiff 
without her consent and the confinement was not otherwise privileged by 
law and, at all times, the Plaintiff was conscious of her confinement. 

AS AND FOR AN ELEVENTH CAUSE OF ACTION 

105. Plaintiff repeats, reiterates and re-alleges all of the allegations contained in 
Paragraphs "1" through "104" with full force and effect as though set forth 
at length herein. 

106. On or about January 11, 2013, at approximately 3:00 P.M. in the vicinity of 

118 Hugh ^ Grant Circle^£bunty of Bronx, State of New York the r 

Defendants, jointly and severally without any valid warrant, order or other 
legal process and without any legal right, wrongfully and unlawfully 
imprisoned the Plaintiff, restrained her and her liberty and then took her 
into custody and causing her to be incarcerated as a detainee in the City' of 
New York's Correctional Facility'. The Plaintiff was thereafter held in 
custody' over the course of approximately eight (8) hours before she was 
released. The Defendants in:entionally T conf ined the Plaintiff without her 

i 

consent and the confinement was not otherwise privileged by law and, at all j 

I 

I 

times, the Plaintiff was conscious of her confinement. i 

i 

i 

AS AND FOR A TWELFTH CAUSE OF ACTION 

) 

107. Plaintiff incorporates, repeats, and re-alleges all of the allegations contained 
in Paragraphs "1" through "106" with full force and effect as though set 
forth at length herein. 

108. Upon information and belief, on or about January 11, 2013 and from that 
time until the dismissal of charges on or about April 9, 201T which was a 
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favorable termination for the accused by the Honorable Judge presiding at, 
Bronx County Supreme Court, Defendants CITY OF NEW YORK, P.O. 
FELIX DELCARPIO OF THE 43 rd PCT V TAX REG #933735 AND P.O. 
DELCARPIO'S PARTNER UNDER ARREST #B13602967-968 S/H/A 
JOHN/JANE DOE I, deliberately and maliciously prosecuted Plaintiff HUI 
CHUN DAI, an innocent woman without any probable cause whatsoever, 
by filing or causing a criminal court complaint to be filed in the Criminal 
Court of the City 7 of New York, Bronx County 7 , for the purpose of falsely 
accusing the plaintiff of violations of the criminal laws of the State of New 7 
York. 

109. The Defendants, jointly and severally, their agents, servants or employees 
failed to take reasonable steps to stop the prosecution of the Plaintiff and 
instead maliciously and deliberately provided false and/or incomplete 
information to the District Attorney’s office to induce prosecution of the 
Plaintiff and due to the absence of probable cause malice can be inferred. 

110. The commencement of these criminal proceedings under Arrest No. 
B13602968 was malicious and began in malice and without probable cause, 
so that the proceedings could succeed by the Defendants. 

111. Asa result of the malicious prosecution. Plaintiff w 7 as deprived of her liberty 
and suffered the humiliation, mental anguish, indignity and frustration of 
an unjust criminal prosecution. The Plaintiff made multiple court 
appearances to defend her liberty 7 against these unjust charges. 
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AS AND FOR A THIRTEENTH CAUSE OF ACTION 
(This Cause of action only applies against the Individually named 
Police Officers not the City of New York or officers sued in their official 
capacity) 

112. Plaintiff incorporates, repeats, and re-alleges all of the allegations contained 
in Paragraphs "\" through '111" with full force and effect as though set 
forth at length herein. 

113. Plaintiff repeats, reiterates, and re-alleges all of the allegations contained in 
paragraphs "A" through "18" as it set forth at length herein. 

114. Defendants P.O. FELIX DELCARPIO OF THE 43 rd PCT., TAX REG 
#933735 AND P.O. DELCARPIO'S PARTNER UNDER ARREST 
#B13602967-968 S/H/A JOHN/JANE DOE I were at all times relevant, duly 
appointed and acting officers of the City of New York Police Department. 

115. At all times mentioned herein, said police officers were acting under color of 
law, to wit: the statutes, ordinances, regulations, policies and customs and 
usage of the State of New York and/or City of New York. 

116. Plaintiff HUI CHUN DAI is and at all times relevant herein, a citizen of the 
United States and a resident of Queens County in the State of New York and 
brings this cause of action pursuant to 42 United States Code, Section 1983 
and 42 United States Code, Section 1988. 

117. The Defendant CITY OF NEW YORK is a municipality duly incorporated 
under the laws of the State of New York. 

118. On or about January 11, 2013, the Defendants, armed police, while 
effectuating the seizure of the Plaintiff HUI CHUN DAI, did search, seize. 
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assault and commit a battery and grab the person of the Plaintiff without a 
court authorized arrest or search warrant. They did physically seize the 
person of the Plaintiff during the arrest process in an unlawful and excessive 
manner. The Plaintiff was falsely arrested, unlawfully imprisoned and 
maliciously prosecuted without the Defendants possessing probable cause 
to do so. 

119. The above action of the Defendants resulted in the Plaintiff being deprived 
of the following rights under the United States Constitution: 

a. Freedom from assault to her person; 

b. Freedom from battery to her person; 

c. Freedom from illegal search and seizure; 

d. Freedom from false arrest; 

e. Freedom from malicious prosecution; 

f. Freedom from the use of excessive force during the arrest process; 

g. Freedom from unlawful imprisonment. 

120. The Defendants subjected the Plaintiff to such deprivations, either in a 
malicious or reckless disregard of the Plaintiff's rights or with deliberate 
indifference to those rights under the fourth and fourteenth amendments of 
the United States Constitution. 

121. The direct and proximate result of the Defendants’ acts are that the Plaintiff 
has suffered severe and permanent injuries of a psychological nature. She 
was forced to endure pain and suffering, all to her detriment. 
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AS AND FOR A FOURTEENTH CAUSE OF ACTION 

122. Plaintiff incorporates, repeats and re-alleges all of the allegations contained 
in Paragraphs '' 1" through "121" with full force and effect as though set 
forth at length herein. (This Cause of Action applies to the City of New York 
and the officer sued in their official capacity should be characterized as a 
"Monell" claim.) 

123. Defendant CITY OF NEW YORK and COMMISSIONER RAYMOND 
KELLY IN HIS OFFICIAL CAPACITY, has grossly failed to train and 
adequately supervise its police officers in the fundamental law of arrest, 
search and seizure especially when its police officers are not in possession of 
a court authorized arrest warrant and where an individual, especially as 
here, has not committed a crime and has not resisted arrest, that its police 
officers should only use reasonable force to effectuate an arrest and the 
arrest should be based on probable cause. 

124. THE CITY OF NEW YORK was negligent by failing to implement a policy 
with its Police Department and instruct police officers who, absent the 
consent of the Plaintiff (or similarly situated individuals) or without the 
possession of a court authorized arrest a search warrant, said police officers 
of the City of New York are not to arrest individuals such as the Plaintiff 
here where probable cause is lacking and the use of force should only be 
reasonable when an individual resists arrest and should not he used where a 
criminal defendant is not resisting arrest. 
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125. THE CITY OF NEW YORK is negligent due to its failure to implement a 
policy with its Police Department or actively enforce the law, if anv of the 
following are lacking: 

1. Probable cause must be present before an individual such as the 
Plaintiff herein can he arrested. 

2. Excessive force cannot be used against an individual who does not 
physically resist arrest. 

3. Police cannot stop, seize or search individuals as the Plaintiff herein, 
when they merely see two denizens of the City of New York having a 
conversation, place their hands close to each other, consistent with 
greeting an individuals give each other, where no United States 
currency or another object has been exchanged for the item nor have 
the police seen whether the object supposedly passed from on e 
individual was an illegal object and when after the search and 
seizure no contraband is seen or taken from the person of the 
plaintiff. 

4. An individual such as the plaintiff herein cannot be subjected to a 
strip search with cavity inspection unless the police possess legal 
cause and/or have a reasonable suspicion and/or probable cause 
that the plaintiff has secreted contraband in or on his person. 

126. The foregoing acts, omissions and systemic failures are customs and policies 
of the CITY OF NEW YORK which caused the police officers to falsely 
arrest, maliciously prosecute, seize illegally and search the Plaintiff commit 
an assault/battery to her person and denied her prompt medical attention 
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under the belief that they would suffer no disciplinary actions for their 
failure to take proper or prudent steps in this case. 

127. Defendant CITY OF NEW YORK was negligent in that prior to and at the 
time of the acts complained of herein, due to the prior history of the Police 
Officer Defendants, knew or should have known of the bad disposition of 
said Defendants or had knowledge of facts that would put a reasonably 
prudent employer on inquiry concerning their bad disposition and the fact 
that these officers were not suitable to be hired and employed by the CITY 
OF NEW YORK and that due to their lack of training, these officers should 
have had adequate supervision so that they would not arrest innocent 
individuals nor use excessive force during the arrest process. 

128. To demonstrate a de facto policy of unconstitutional dimension, one might 
only look at the stop and frisk program initiated by Commissioner Raymond 
Kelly, who has been NYPD Commissioner for over ten (10) years. 

129. Upon information and belief, on or before January 11, 2013, the City and 
Kelly had instituted a highly aggressive "Stop and Frisk" program or policy 
that was carried out by its police officer employees, including the named 
defendant officers. 

130. In the decade since Kelly has been appointed Police Commissioner, the 
number of reported annual ‘ street stops" rose from 97,000 in 2002 to 684,330 
times in 2011. Upon information and belief, said rise is due to the policies, 
directives and procedures implemented or approved by the "City" and/or 
"Kellv". 
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131* u P on information and belief, as part of its Stop and Frisk Program, the City, 
Kelly and the NYPD, provide multiple levels of training that covered Stop 
and Frisk procedures. That includes, but is not limited to, a workshop on 
Stop and Frisk, videos about the law of reasonable suspicion, patrol 
guidelines. Operational memorandum and ongoing training after 
graduating from the Police Academy. 

132. Upon information and belief, this program, hereinafter referred to as "Stop 
and Frisk", disproportionately targeted minorities, males and/or youths for 
stop, question and/or frisks, resulting in the excessiv e use of force 
disproportionately against minorities, and violated the constitutional rights 
of citizens of New York City, including citizens residing within the confines 
of Bronx County. 

133. In the matter of David Floyd et al. v. City of New York at al. 283 FRD 153, 
United States District Court, Southern District of New York, Justice 
Scheindlin, stated that "it is indisputable that the NYPD has an enormous 
stop and fiisk program. There were 2.8 million "documented" stops between 
2004 and 2009. These stops were made pursuant to a policy that is designed, 
implemented and monitored by the NYPD administration" (Order Page 12). 

134. Of die reported 1,121,470 stops, question and frisks "reported" in 2008 and 
2009 alone, o/% or 416,350 were for individuals between the ages of 14 and 
21 (according to the 2010 census this age range represents only 10% of the 
City population). Thus, we submit that the defendant's stop and frisk policy 
us heavily and disproportionately focused on youths of New York City, 
especially minority youths. 
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135. Statistical evidence further shows that pursuant to the NYPD stop and frisk 
policies and procedures, a great majority of civilians who were subjected to 
stop, question and/or frisk had not committed any crime, and that the 
NYPD engaged in said actions without reasonable suspicions of criminality. 
Furthermore, statistics show that blacks and Latinos were 
disproportionately targeted for stops, summons, arrests and excessive use 
of force. 

136. Upon information and belief, it was statistically revealed that of the reported 
stops and frisks conducted by the NYPD between 2004 and 2009, officers' 
"suspicions” of criminality was wrong nearly 9 out of 10 times. 

137. Upon information and belief, the City, NYPD, and/or Kelly were long 
aware of the racial disparity of police stop and frisks. In 2007, the NYPD 
commissioned a study through The Rand Center on Quality Policing to 
study their stop, question and frisk patterns and practices. The study found 
that of the half a million persons stopped only 11% were Caucasians, 53% 
black and 219% Hispanic. Moreover, of the people that were stopped, 45% of 
Black and Hispanics that were stopped were frisked, while 29% of 
Caucasians that were stopped were frisked. Yet, when frisked, white 
suspects were 70% likelier than black suspects to have a weapon on them. 
(Rand study analysis of racial disparity in the New York Police Department 
Stop, Question and Frisk Practice, page xi) 

38. The Rand report found that black pedestrians were stopped at a rate 50% 
greater than their representation in the residential census. RAND report 
page xi. The Rand report made several recommendations to the NYPD to 
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improve interactions between police and pedestrians during stops and to 
improve the accuracy of the data collected during pedestrian stops” (Rand 
page xv). Some of the many recommendations proposed include: review 
boroughs with the largest racial disparities in stop outcomes; record the 
reason(s) that the need to use force was used; monitor radio 
communications to make sure stop and frisk forms are being filled out; and 
identify, flag and investigate officers with out of the ordinary stop patterns. 
Finally, the report found "some correction in training during new officers' 
initial days on the street might be in order, particularly for any evaluation of 
Operation Impact practices” (Rand page xvi). 

Upon information and belief, the defendants did not adopt these 
suggestions, and as of January 11, 2013 still continued to stop, frisk, search 
and use force on minorities in a disproportionate manner and target their 
stop and frisk polices in predominately non-white precincts within the City 
of New York. 


Upon information and belief, police officers routinely engage in "stops" and 
then attempt to justify the stop and/or frisk, when in fact the basis for the 
stop or stop and frisk was pretextual and/or discriminatory in nature. Upon 
information and belief, frisks and/or searches are conducted without 
justifiable reasons. 

According to a statistical analysis conducted by Colombia University 
Professor Jeffrey Fagan, submitted in the Floyd case, police cited (as a reason 
for stop and frisk) a "suspicious bulge" in 10.4% of all stops, yet a gun was 
found in .15% of all stops (or 1 out of every 69 persons stopped on suspicion 
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142. 


143. 


of concealing a weapon). Furtive movements were cited as a reason in more 
than 50% of all stops. 

Professor Fagan also statistically found that "NYPD stop and frisks are 
significantly more frequent for Black and Hispanic residents than they are 
for White residents, even when adjusting for local crime rates, racial 

composition of the local population." Floyd at 29. He further statistically 

found that when stopped Blacks and Latinos are treated more harshly than 
Whites stopped on suspicion fo similar criminal activity. The term Black, 
White and Latinos are included within the NYPD reports and are adopted 
herein. 

Analyzed date of the Stop and Frisk Program revealed in a report released 
by the Center for Constitutional Rights in 2012 found: 

1) Analysis of the information recorded by police officers themselves in their 
stop and frisk reports indicates that more than 95,000 stops lacked 
reasonable, articulable suspicion and this violated the Fourth Amendment. 

2) The NYPD continues to frequently and indiscriminately use the highly 
subjective and constitutionally questionable categories of "high crime area" 
and "furtive movements". "High crime area" is checked off in more than 
60% of all stops. A comparison of actual crime rates to the claim that a stop 
was in a "high crime area" reveals that this factor was cited roughly the 
same rate regardless of the crime rate. "Furtive movement" was also 
checked in a majority of stops, 53% of them. Here, too, there was no 
correlation between the frequency of this stated reason for a stop and actual 
crime rates. Both the frequency of these classifications and their complete 
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absence of any relationship to actual crime rates suggest strongly that they 
are not legitimate indicators or reasonable, articulable suspicion. 

3) Only 6% of stops result in arrest, an extraordinarily small number given 
that stops are legally supposed to be based on reasonable, articulable 
suspicion. The rates of seizure of weapons or contraband are minuscule - 
.12% of stops yield gun seizures and 1.8% contraband - and are lower than 
the seizure rates of random stops. 

144. Since 2009 the number of Stop and Frisks has dramatically risen. In 2010, 
there were a reported 601,055 stops. 

145. For the calendar year 2011, New York City precincts reported 685,724 

stops. Of that total number 350,743 were categorized as stops of persons of 
black descent and 223,650 were of Latino descent (this does not include the 
number of individuals who were not categorized and who may be of black 
or Latino descent). Thus, 83.7% of individuals stopped were categorized as 
"minorities." Of the 381,704 person frisked in 2011, 330,638 (89.2%) were 
black and Latinos and 27,341 (7.4%) were whites. 

146. According to a 2010 census, blacks make up 25% of the City's population. 
Latinos 29% and whites 33%. 

147. Statistical data also revealed that stop and frisk practices, when measured 
against the composition of the precinct population, was employed at a much 
greater frequency in precincts whose population was composed 
predominantly of minorities. In 2011, the 73 rd , 23 rd , 81 st , 41 st and 25 th 
precincts (Brownsville, East Harlem South, Bed Stuyvessant East, Hunts 
Point and East Harlem North) stopped 29.1%, 23.9%, 21.8%, 21.7% and 
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20.9% of their populations respectively. Meanwhile, in the Upper East Side 
(19 lh Pet.), Bensonhurst (62 nd pet.). Bay Ridge (68 th pet.), Totenville (123 rd pet.) 
and Borough Park (66 th pet.), each predominantly white precincts, residents 
were stopped at a rate of 2.5%, 2.4%, 2.3%, 2.1% and 2.0% of their 
populations. The same pattern holds true when the stops resulted in frisks. 
The top 5 precincts reporting the most number of frisks were minority 
populated precincts, such as the 75 th , 73 rd , 44 th , 115 th and 40 th , while the least 
amount of frisks were conducted in white populated precincts such as the 
94*, 18*, 123 rd m 17 th and 22 ld . 

148. Even in traditionally white neighborhoods, such as the 17 th pet. (East Side, 
Manhattan), black and Latino residents are stopped at a disproportionate 
rate when compared to its white citizens who reside within the same pet. To 
illustrate the point, in 2011, 71.4% of all stops made in Kipps Bay/Murray 
Hill, NY, were made against blacks and Latinos. Yet, they account for only 
7.8% of the total precinct population. In Greenwich Village, where blacks 
and Latinos comprise only 8% of the precinct, they accounted for 76.6% of 
all stops. (New York Civil Liberties Union Stop and Frisk 2011 Report) The 
same reports also cites the additional precincts engaging in the same 
practice: 19 th , 123 rd , 1 st , 61 st , 11 th , 20 :h , 13 lh and 62 nd . 

149. It was further reported that at least one act of force was used in 148,079 
"stops'' (or in 21.5% of the total number of stops in 2011), with 76,483 
reported the use of force against blacks, (21.8% of all stops of the 350,743 
stops made against them in 2011). It should be noted that 51.7% of all 
"reported" instances of use cf force by New York City Police were made 
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against persons that the NYPD categorized as "'black". In 2011, blacks and 
Latinos had force used against them 129,590 times as compared to white, 
9,765 times. 

150. To illustrate the prevalence of the use of force within the context of the "Stop 
and Frisk" program, it should be noted that the number of stops in which at 
least one act of force was "reported" as being used (148,079 times) exceeded 
the total number of summons (41,215) and arrests (40,883) made from 
reported "stops" in New York City in 2011 (total 82,098). Thus, it was 1.8 
more times likely that force was used by police during a stop and frisk 
encounter than it was that said encounter resulted in an arrest or a summons 
being issued. 

151. Upon information and belief, the City and Kelly and/or NYPD, either 
condoned the use of stop and frisk program, or the use of force in 
conjunction with it, as means to an end", or acted with deliberate 
indifference to the knowledge that it was being utilized in that manner in a 
vast number of cases where there was no reasonable suspicion or no 

ev idence of any criminality that would justify the use of any force, or force 
to the degree it was used, much less the initial stop and frisk. 

152. The City, and/or Kelly sought to justify the tremendous increase in the stop 
and frisk program by claiming that the program helped rid the City' of illegal 
guns. Yet, that contention or rationale is not statistically borne out. Nor 
would it serve as justification to violate the laws of the United States 
Constitution or the State of New York. In 2003, the NYPD conducted 
160,851 stops and recovered 604 guns. In 2011, the NYPD conducted 685,724 
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stops, or an additional 524,873 stops when measured against 2003 statistics. 
Yet they only recovered and extra 176 more illegal guns as, or a total of 780. 
That computes to a .0003% success rate for the additional stops made. 

153, Upon information and belief, the City and/or Kelly acted with deliberate 
indifference to: statistical evidence that enforcement or application of the 
"Stop and Frisk" program was highly unlikely to result in an arrest, a 
summons or the recovery of weapons or contraband. (Weapons were 
recovered in 1.14% of the total number of stops reported in 2011.) 

154. In fact, the City and/ or Kelly were deliberately indifferent to statistical 
evidence/reports/information/complaints and other information that they 
possessed that indicated that: the stop and frisk program was targeting 
minorities, targeting minority communities or precincts; evidence that the 
stop and frisk program was racially biased; the program was targeting 
youths; officers were using force, including unnecessary or excessive force 
on carrying out this program; the program was being unconstitutionally 
applied; the training police officers received was inadequate, and that there 
was a need for proper training in the academy, for supplemental training in 
service, and for in-field supervision and training in the laws of the 4 th 
Amendment, the legal use of force, for reasonable suspicion and general 
police guidelines and search and seizure laws and parameters. 

155. Upon information and belief, the City' and/or Kelly, acted with deliberate 
indifference that the aforementioned issues would, could and did result in 
the countless violations of constitutional rights of its citizenry. 
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156. Upon information and belief, prior to January 11, 2013, the City and/Kelly, 
failed to require that precinct commanders audit each officer worksheets, 
and failed to maintain or develop a system or methodology for identifying 
and tracking police officers who receive a baseline number of civilian 
complaints related to improper stops, improper frisks or searches, 
unnecessary or excessive use of force, threats, illegal entry into citizen's 
homes and/or discourtesy. 

157. The stop and frisk program especially targeted minority youths in the 14-24 
age range. 

158. Although Blacks and Latinos males between the ages of 14 and 24 account 
for only 4.7% of the City's population, they accounted for 41.6% of all stops 
in 2011. White youths in the same age group account for 2% of the City's 
population and were responsible for only 3.8% of the total number of stops. 
In 2011, young black men between the ages of 14 and 24 were "reported" 
being stopped 168,126 times, which exceeded the total number of young 
black men in this age range who reside in New York City (158,406). 

159. Minority youths were particularly vulnerable not only to stops, or stop and 
frisks, but more alarmingly to the use of force by the NYPD. As reported in 
Growing Up Police in the Age of Aggressive Police Policies, by Brett G. 
Stoudt, Michelle Fine and Madeline Foz, in New York Law School Review, 
Volume 56, 2011/12, youths who were stopped during the two year period if 
2008-2009 were frisked 61.3% of the time, they were arrested 5.4% of the 
time, issued summons 5.1% of the time and weapons were found on the 
youths 1.2% of the time (most if the weapons recovered were knives, guns 
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comprised only 17% of the total weapons recovered). Yet, it was reported 
that force was used against the same youths 26.3% of tire time, or 
approximately 2 Vi times more than the likelihood of being arrested or 
issued a summons. It was also found that reports of youths carrying a 
suspicious bulge or object, actions indicative of engaging in a violent crime, 
or an object in plain view 10.5%, 9.6% and 1.7% respectively, were highly 
unreliable and unlikely to lead to the recovery of an illicit gun. The total 
number reported (using the aforementioned criteria) of stop and frisks of 
youths were 90,756, yet the total illegal guns recovered (under any basis or 
criteria for reasonable suspicion) was 831 during that period, or .009%. 

160. In all, 416,350 youths (381,578 or 91.6% were males and 218,260 of the total 
youths stopped (52.4%) were categorized as black or African American) 
were stopped during the 2008-2009 and 405,898 (97.5%) of them were free of 
weapons or contraband. Only 10% of the total youths stopped were white 
youths and only 7% female from 2008-2009. 

161. Upon information and belief, the ''stop and frisk" program: targeted or was 
applied, in a discriminatory manner against minorities; was applied or 
enforced in predominately minority communities; was age biased against 
youths, age 14-24; and was gender biased (against males) as well. 

162. These youths were also subjected to the unnecessary use of force. Stodt, Fine 
and Fox further reported that of the 109,499 times that force was used 
against youths in 2008 and 2009, the police in 2,142 instances, (more than 
twice the number if times that any weapon was recovered) drew their 
firearm and/ or pointed their firearm at a suspect. In the other 107,357 cases 
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where force was reportedly used, it included hands on suspect, placing the 
suspect on the ground or against a wall/car, the use of a baton or pepper 
spray among other things. 

163. The racial, gender and age disparity' of these statistics could not and should 
not have been ignored. 

164. Upon information and belief, the NYPD issued a Department Operations 
Order in 2002 prohibiting racial profiling. Nevertheless, upon information 
and belief, racial profiling continued to be utilized as a policing tool of the 
NYPD as of January 11, 2013. Moreover, there was no Operations Order or 
directive prohibiting any type of gender or age bias application of policing 
practices in place on that date. 

165. Police Commissioner Kelly has stated that the Stop and Frisk Program, and 
the "stops" thereunder, serve as a deterrent to criminal activity', which 
includes the criminal possession of a weapon. Therefore, he endorsed, and 
upon information and belief, continues to endorse said program and have it 
applied bv the police officers under his command, although said program 
was being used to stop and stop and frisk citizens without reasonable 
suspicion, and in a racially biased manner. 

166. Upon information and belief, this Stop and Frisk program was in effect on 
January 11, 2013 and was trained, implemented and overseen throughout 
the City of New York and all precincts therein, including the 43 ld Precinct by 
P.O. Felix Delcarpio. 
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167. While the aforementioned siatistics were compiled for all New York City 
precincts, the statistics are particularly alarming for the Bronx, where the 
incident occurred. 

168. The most common reason used by the NYPD to justify stopping civilians of 
New York City, almost 90% of whom had committed no crime or violation, 
falls predominantly within the category "furtive movements." In 2011, that 
reason was given in 51.3% of the total number of stops. 

169. However upon information and belief, the City and/or Kelly, either failed to 
train officers what constitutes "furtive movements", or acted with deliberate 
indifference to the need enhance or supplement training in the area; they 
acted with deliberate indifference to the unequal application of stop and 
frisk procedures when "furtive movements" are committed by "whites", not 
resulting in "stops", while the same movements when committed by 
minorities resulted in "stops"; and they acted deliberate indifference to the 
knowledge that "furtive movements" was not a statistically reliable marker 
of possession of contraband, weapon, or that a person has committed, or is 
about to commit a crime. In sum, "furtive movements" has been statistically 
proven to be unreliable to establish reasonable suspicion to justify a stop, or 
a stop, question and frisk. 

170. Tire aforementioned statistical proof shows that said reasons or rationale for 
said stops were inaccurate, unreliable, untrue or without statistical 
probability of success. 

171. Further evidence of the defendants' over aggressive stop and frisk policies 
which targeted minority communities, such as the Wakefield section of the 
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Bronx, can be found in the Trespass Affidavit Program, formerly known as 
Operation Clean Halls. In Ligon v. City of New York, No. 12, Civ 2274, 
plaintiff brought an action alleging that the NYPD's trespass stops outside 
TAP buildings are often without reasonable suspicion, violating the 4 th 
Amendment rights. Justice Scheinldin in a written decision filed January 8, 
2013, agreed. 

172. In her decision. Justice Scheindlin stated "while it may be difficult to say 
where, precisely to draw the line between a constitutional and 
unconstitutional police encounter, such a line exists, and the NYPD has 
systematically crossed it while making trespass stops outside TAP buildings 
in the Bronx." (Ligon page 10) 

173. Although Bronx District Attorney Jeanette Rucker sent memos to NYPD 
Police Commanders and police officials expressing her concerns of the 
reasons police were providing for stopping innocent individuals outside 
Clean Hall building, her concerns were unheeded. 

174. Dr. Fagan concluded that 63% of "the recorded trespass stops outside the 
Clean Halls building in the Bronx in 2011, where no indoor behavior was 
observed were not based on any articulated reasonable suspicion." (Ligon at 
67) 

175. Although Hui Chun Dai's case does not involve a Clean Halls Building or 
fall within the TAP program, it does fall within the umbrella fo the 
defendants' over aggressive policing policies directed at minorities and at 
minority communities, and their failure to adequately train and supervise its 
officers in the laws and parameters set by the 4 lh Amendment. The actions 
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taken by the officers on January 11, 2013 as will set forth herein, resulting in 
Hui Chun Dai's constitutional violations, stems in large measure, from the 
policies, customs and procedures set by the defendants, including the stop 
and frisk program, the inadequate training and supervision of, and by its 
officers, and/or the pressures exerted by the City, NYPD and/or Kelly to 
meet performance standards measured by the number of arrests made and 
summons issued. 

176. Upon information and belief, said Stop and Frisk program was established, 
maintained, supervised, continued, applied and monitored to meet 
arrest/summons, numbers/quotas and to establish and/or meet 
performance standards. 

177. Upon information and belief, the NYPD, City and/or Kelly established 
performance standards which demanded, or resulted in increased levels of 
stops and frisks. 

178. According to the 10/17/11 Police Officer Performance Objectives Operation 
Order, Commissioner Kelly directed all commands that "Department 
managers can and must set performance goals" relating to the "issuance of 
summons, the stopping and questioning of suspicious individuals, and the 
arrests of criminals." 

179. The same Operation Order stated "uniformed members.Who do not 

demonstrate activities...or who fail engage in proactive activities..will be 
evaluated accordingly and their assignments re-assessed." 

180. In the Floyd case, Justice Scheindlin cited evidence of a quota system which 
included a minimum number of monthly "stops." Said evidence includes: 
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1) the deposition of Inspector Dwayne Montgomery, Commander of 
the 28 th Precinct, who testified that he expected his officers to 
conduct a minimum of 2.3 stop and frisks per month and used that 
number “as a way of just gauging whether or not they were doing 
their job." Floyd at 20. 

2) Police Officer Adhyl Polanco of the 41 st Precinct testified that his 
commanding officers announced specific quotas for arrests and 
summons. He further testified that officers were threatened with 
reduced overtime or reassigned for failure to meet quotas. 

3) Police Officer Adrian Schoolcraft recorded all roll calls at the 81 s1 
Precinct where supervisors were yelling and instructing officers to 
conduct unlawful stops and arrest to meet higher performance 
numbers. This order was coining down “the chain of command." The 
statements were made by Lt. Delafuents, Deputy Inspector Mauriello 
and Sgt. Stukes and cites the instructions of Chief of the 
Transportation Bureau of the City of New York Police Department, 
Michael Scagnelli. 

4) Police Officer Luis Pichardo of the 28 th Precinct offered testimony 
that his supervisors imposed a five summons per tour quota. 

181. The acts of police officers who violate the civil and constitutional rights of 
the citizens of New York routinely go unreported by fellow police officers, 
not investigated by their superior officers, and consequently their acts, 
actions, omissions go unpunished. Failure to intervene and report is the 
norm, not the exception. In none of the case cited in paragraph 106 a-w 
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above did the police officers intervene in the face of misconduct; nor did 
they report the misconduct of their fellow officers or receive any 
punishment for having failed to do so. Consequently, the acts of police 
officers in which they use excessive force, engage in racial profiling, making 
or file false arrests and reports, make warrantless entry into citizens' homes, 
etc., are condoned by other officers present, their supervisors, precinct 
commanders and the NYPD Commissioner Kelly. 

182. The City's and/or NYPD tolerance for brutality, excessive force, illegal 
and/or retaliatory arrests, and their emphasis to "come down hard on 
quality of life infractions", leads to a systemic practice and policy wherein 
City officials seem fairly tolerant, both outwardly and inwardly of police 
brutality, silence in the face of brutality and/or illegal stops, frisks, searches, 
seizures and/or arrests, warrantless entry into citizens' homes and engage 
in arrest quotas. A systemic practice where officers who report said 
misconduct are not viewed as "good cops", but rather as outcasts and 
snitches and are isolated, ostracized and often transferred, thereby 
perpetuating the illegal conduct of the officers. 

183. Some instances where officers were treated as outcasts for reporting 
misconduct and/or an arrest/summons quota system are as follows: 

a. the existence of arrest quotas, summons quotas and approval of 
illegal stops and arrests have been exposed by Police Officer Adrian 
Schoolcraft in a separate lawsuit which was cited by Justice 
Scheindlin, in David Flovd et al v. The City of New York, 08 Civ 
1034. 
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b. Justice Scheindlin cited the deposition of Police Officer Adhyl 
Polanco of the 41 st precinct, stating that commanding officers set 
specific quotas for arrests and summons and for stop and frisks (UF- 
250's), and threatened to reduce overtime for officers who failed to 
perform well and to reassign those who fail to meet quotas to less 
desirable posts. 

c. According to secretly taped recorded conversations made by 
Schoolcraft, a Lieutenant, a Deputy Inspector and a Chief of the 
Division of Transportation ail can be heard encouraging/demanding 
increased stops, summons, detentions and/or arrests. 

d. Police Officer Craig Matthews of the 42" a precinct filed a lawsuit 
against the NYPD claiming the existence of a quota system and a 
systematic retaliation and harassment to those who did not comply. 

e. Recently, retired Detective James Griffin, filed a lawsuit claiming 
that in the NYPD there exists a culture wherein officers who report 
corruption, face harassment and a hostile work environment and this 
conduct was tolerated by supervisors within the NYPD. 

184. Upon information and belief, arrest quotas and summons quotas, often 
couched by the defendants as "performance standards", are ingrained as a 
part of a NYPD officer's job, leading to shortcuts and violations of citizen's 
constitutional rights to meet those so called performance levels. 

185. In the matter of Dominguez v. City of New York, a lawsuit pending in Bronx 
Supreme Court under Index #305140-2011, a named defendant, Sgt. Karl 
Kindred of the Bronx Narcotics Division and a supervisor, stated under oath 
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on April 19, 2013 at his deposition, see P. 32-37, see Exhibit One, that "all 
individuals who were merely present in an apartment would be arrested if it 
was pursuant to a search warrant", which clearly is not the law, 

186. Further evidence of a pattern, policy or custom is evidenced by a recent New 
York Daily News article dared May 19, 2013, documenting rampant police 
abuse where the officers involved were not disciplined in any meaningful 
manner but rather promoted to a higher position, see Exhibit Two. 

WHEREFORE, Plaintiff demands judgment against the Defendants, together with 
the costs and disbursements of this action in the amount of damages greater than the 
jurisdictional limit of any lower court where otherwise have jurisdiction, together with 
attorneys’ fees and costs for bringing this case and punitive damages. 

Dated: Bayside, New York 

September 11, 2013 



Yours, e 


PAPA,/DEPAOLA AN$ BROUNSTE1N 


BY: // j) V/i ill ja.. i_^ LjI 

// Attorneys for Plaintiff 

42-40 Bell Boulevard Suite 500 
Bayside, New York 11361 
(718) 281-4000 
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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF BRONX Index No. 

FABRICIO FOURNIER AND HUI CHUN DAI, 


Plaintiffs, VERIFICATION 


-against- 


THE CITY OF NEW YORK, COMMISSIONER 
RAYMOND KELLY IN HIS OFFICIAL CAPACITY, 
P.O. FELIX DELCARPIO OF THE 43 rd PCX, TAX 
REG #933735 AND P.O. DELCARPIO'S PARTNER 
UNDER ARREST #613602967-968 S/H/A 
JOHN/JANE DOE I, 

Defendants 

-X 


I, JOHN R. DEPAOLA, an attorney admitted to practice in the courts of New York 
State, state that I am a member of the firm of PAPA, DEPAOLA AND BROUNSTEIN, the 
attorneys of record for Plaintiffs in the within action; I have read the foregoing and know 
the contents thereof; the same is true to my own knowledge, except as to the matters 
therein stated to be alleged on information and belief, and as to those matters I believe it to 
be true. The reason this verification is made by me and not by Plaintiff is because Plaintiff 
resides outside the county where deponent maintains his office. 


I affirm that tire foregoing statements are true, under the penalties of perjury. 


Dated: Bayside, New York 

September 11, 2013 
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EXHIBIT 

ONE 
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K. KINDRED 

I k e learned in the NYPD. 

MR. KOUROUPAS: Well, he could just -- I 

mean, I just wanted to make it more fair for 
you. 

BY MR . KOUROUPAS : 

Q. As part of proper procedure you were 
taught, if you have a search warrant and you find 
contraband somewhere in the apartment, let's say as in 
this case in bedroom one, does that give you a right to 
arrest everyone in the location? 

A. Yes. 

Q- If someone -- if you found someone in 

that apartment that was just visiting, okay, and by 
that I mean — withdrawn. 

When you go into an apartment, do you 
have your fellow officers go through the apartment and 
look for mail or other things that will show ownership 
to the people found in there? 

A. Yes. 

Q. Okay. And it's important to know who 

lives there and who doesn't, correct? 

A. Yes. 

Q- If someone's in that apartment just 

vrsrting and you find contraband in one bedroom and 
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K. KINDRED 

i 

' that PSrSOn iS DOt ±n that bedroom, can you arrest that 
person just because you found contraband in the 
location that person's in in that apartment? 

A. Repeat the question again. 

Q» Yes, sir. 

Where -- let me ask a different question. 
Where was Wally Dominguez in that 

apartment ? 

A. He was in the kitchen I believe. 

Q. Okay. Did you do anything whatsoever to 

determine who resided in that bedroom where the 
contraband was found? 

A. No. 

Q. Okay. Now, in the NYPD, were you ever 
taught that there's different ways an individual can be 
m possession of contraband? For instance, actual 
possession, I hold this pen, if this was contraband, 

I'm in actual possession. You find it in my pocket, 
that's a way x can be in possession, correct? 

A. Yes, actual position. 

Q. Yeah. or if you see me having dominion 

and control over this pen and then x toss it, I'm still 
in possession, correct? 

A. Yeah, that would still be actual 



FILED Sep 18 2013 Bronx County Clerk 


K. KINDRED 


possession. 


Q. There's other ways, like if z . m in a room 

; Wlth Contrab ^ and it's in plain view, correct? 

A. Yes. 

Q- Or there's different presumptions. For 

' inStance ' if you're in a car and the object is in a 

common area, that other people could be in statutory 

constructive possession of that contraband in that car, 
correct? 

A. Yes. 

Q. Well, in an apartment, when you have a 
search warrant and you find all the contraband in one 
bedroom, does that give you the right to arrest 
everyone in the rest of the apartment? 

A- Yes. 

Q- Okay. so it doesn't matter -- well, 

withdrawn. 

Were you ever told that the law in New 
York is that mere presence in an apartment where 

contraband is found is not enough to make an arrest? 

Were you ever told that? 

MS. HEYISON: Objection. 

You can answer. 

_ THE WITNESS: You're saying if there's 
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K. KINDRED 


contraband in the apartment, like in this 
instance Cocaine — 


BY MR. KOUROUPAS: 

Q * Yeah. 


A. -- am I allowed to arrest everybody in 


the apartment? 


A. Yes, I am. 

Q. So -- and I’m stating it more 
specifically. I'm not trying to trick you. 

Does mere presence, a person just 
happened to be in the living room when you execute a 
warrant and find contraband in one bedroom, that's -- 
you still have enough to arrest that person if you 
choose to, correct? 

MS. HEYISON: Objection. 

You can answer. 

THE WITNESS: Pursuant to a search 
warrant, yes. 

BY MR. KOUROUPAS : 

Q. Okay. Were you ever told that each 
individual who you decide to arrest inside an apartment 
Ixas — you either have to have knowledge -- withdrawn. 

If you find an individual in the 
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K. KINDRED 

apartment, like for instance Wally Dominguez 
A. Yes. 

Q. Did you have any information that he 

lived there? 

A. Prior? No. 

Q. At the time did you find any information 
that he lived there? 

A. No. I would have to see the DD-5s, but 
at this — from what I remember, no. 

Q. Okay. What information do you have 

whatsoever to link Wally Dominguez to the bedroom where 
the contraband was found? 

A. None. 

Q. How can Wally Dominguez be in possession 

of contraband in a different room? 

MS. HEYISON: Objection. 

You can answer. 

THE WITNESS: He was in the apartment. 

BY MR. KOUROUPAS: 

Q. Okay. So — 

A. Any person in that apartment could have 

had possession of that contraband- 

MS. HEYISON: Just listen to his 
question. 
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1 ! K. KINDRED 

2 BY MR. KOUROUPAS: 

3 | Q. Now, if someone let’s say had that 

4 bedroom -- withdrawn. 

5 Did you know whose bedroom that was where 

6 you found all the contraband in? 

1 A. No. 

8 Q. Did you do any analysis whatsoever to see 

| 

9 if the person who had that bedroom possessed dominion 

10 ! and control over those items and excluded all others? 

11 A. No. 

12 Q. Did you ever consider doing that analysis 

13 in deciding whether to arrest Wally Dominguez? 

14 ; MS. HEYISON: Objection. 

15 THE WITNESS: No. 

16 ! BY MR. KOUROUPAS: 

17 i Q. Do you know — and again. I'll allow you, 

18 | sir, to read your paperwork. Do you know if anything 

19 was in plain view”? 

20 ; A. I would have to look at the vouchers. It 

■ 

21 | appears everything was in the book bag. 

i 

i 

22 Q. Okay. So would it be fair to say, 

23 Sergeant, that nothing was in plain view? 

24 MS. HEYISON: Objection. 


25 


THE WITNESS: From what I remember and 
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DAILY NEWS 

BROOKLYN 

Repeated charges of illegal searches, violence, 
racial profiling, racial slurs and intimidation 
against Lt. Daniel Sbarra and his team have cost 
the city more than $1.5 million in settlements 

Victims say Sbarra is a 'ticking time bomb' as the Brooklyn North Narcotics lieutenant is involved in 15 
lawsuits. The NYPD says charges are meritless and that marcs are often targets 

3Y ROCCO PARASCANDDi.A 7;-\' VARCJL, *-?=■' -AD DOCK AN" 3ARE- GREG DRiAN • NE W YORK 
DAILY NEWS 



NYPD veteran Daniel Sba-a donned his cress biues or Aug 2 2011 arid hesaec :o Cr>e Folice Plaza — 
where Commissioner Raymond Keliy a p'onotic" and a oay -aise awaitec 

Keliy shook his nanc. And targets of Sbarra s cruse anc cosily ponce tactics were ief: shaking Ihei he? A 
The Brooklyn North Narcotics sergeant wit" ' 5 years o~ toe ioc maae lieutenant desoite years o' on-tne-joc 
conduct some say 'aises sanous Questions about v/netne - ne snculc st : ' have ms badge 

RELATED: 0 T H5R CFES SAVE k‘ONE v BY “RACKING LAWS- TS -GAINST -0_ CE 

A Daily News investigation o' Sbarra anc his team o' coos exnosec -epeated c"aroes c" iliega searches, 
unprovoked violence, racial p-ofiling racial slurs and infcnicaticn trial cos! the city iro-e than Si .5 -nilho" in 
settlements 

RELATED -DRIVER N V PD INS=ED“C-F DEFENDS ACT: C NS 

The figure cousd use Nine of the nearh SC lawsm-s hied apa-ns: :r*e accused rogue coos are s‘i t pending 

Sbarra is involved in at least ' 5 of tre s-its — olne'S involving his team re'ere^ce vanojs jonr and Jane Dee 
officers, wnose names tyoicaliy oon t ccme to light wrier there are auicn settlements He s been tne target o' 
five to 1C Internal Affairs investigations, the iisurenan: acicncw'eagec in s deoosrtcn Anc ne s racked up a 
staggering 30 civiliar complaints among tne most or- ft= force 

City settlements invoivrc the 37-year-o,d named father total nearly S5CC.QGC. 


http://www.nydailynews.com^new-york/brooklyn lt-daniel-sbarra-team-finest-article-1.134... 5/21/2013 
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Just four months before his ommcucr court capers say Soarra lost 2C cays o £ vacatitr affe- an Internal 
Affairs orooe into ar unautnorizec search o' an ex-Ma'-e s a Danners! -is un,or hea: saic Soarra pleaaed 
gu;ity tc the department charges because he oouidn't pet prcmctec unti tie case was closed out 


'-'fitics say Sbarra s promoter aesoite ms stunm-g strm.g y lawsu ts anc civilian comp amts is indicative of 
how the NYrO turns a Piinc eye tc the nourtsns o' iiicacor free against it every year anc its nonchalant 
attitude toward oolice misccncuci. 

"While h is case is extensive it s a:sc emblematic o‘ t-e ceoanmen-'s Ibck o £ aggressive cve's-gh- of officers 
engaged in abusive conduct, said Rosen Gang sirectO' c‘ t~e s qiice Re’C'm Oraan.c ng Project for the 
Uroan Justice Center 


15 


Suits involving 
Sbarra 


43 

team 


Number of other 
f suits against his 





Total cases 
still pending 


fC Number_ 

±3 of officers 
Identified as having 
been on Sbarra's team 


Hor ttKat c « ttcs 

Total payouts 
to date: 




^angi said while some c^mirais and dealers ceffairtiy trow now to game trie system 'vhen ar officer nas 
oeen sued 15 times, and when the - e are 3C rCivnar Ccmclaint Review Beard!- comoiarts Wnere there s 
this much snoxe. there s fre 

The News found Soarra s N V PC reoom. dating sacr tc ?3C-4 was rye iaiheuse than a-eemet house He cut 
his teeth in toe Bronx before warning some o £ Brooklyn's tcug^es* neighborhoods mciL.:inc Bedford- 
Stuyvesant and Bushwick. 


“There's a reason Brooklyn Nort" Narcotics am ca-ied tns Body snatchers.' said civi' rights lawyer Paul Haie. 
whose client reoenty won a S7S.ODO settier-ient saying he was twice wmngfulv arreste: bv Soarra s team. 
They don t care if you re nnooen' o' guilty Tney just want to maxe arrests at any cost 
In Sbarra s case, couh documents revea'ed an assortment af aw-dropoinc charges Among the al egat-ons 


he anc a second cop with olack tsoe over t^eiroaoge numoen caJec a voting Brooklyn barbershop owner 
a n during a traffic stop ir Bushwics. Settlement SIS 50Z. including $1 00C Sbarra lad tc pay out of his 
own poexe! after tne city , in a rare move, refused tc rep-esent him Soarm was found g^lty of departmental 
charges related tc the incident out "Roiice Bommssioner Raymond Keliy dismissed ah cna-ges," Sbarra said 
in a 2012 deposition 


• He strip-searched e black, city paralegal milling the nar s unaerwea- aown with ms boot at Erdfard-Stuyvesant s 
Si si Preunc, s.ationnouse ine suspect was cnargec wrtr mariijang possession hrs ;awye r later suggestec tne druos 
we re planted Settlement S3 POX 


- His officers brutally beat a Brookiyr mar yanking out a r.ano'ul of creadiocks anc oast nc his head into a 
window at the Bis* Precinct station nouse as the rrar s 11-year-oic sor watered ir norm- Tr-e little ooy was 
recovering from leukemia Settienert S5D.0DD 

-He insisted Haie s client who abeacy tost s tooth * an a-rest a year earner swa lowed rrucs or. a Busnwick 
street. The Brooklyn man was left nanocuffec to a bed at Woodhul "osoital tc sever hours before beino 
released because nc drugs were founc Scarra never foliowec up on tie casewitn tne -osoita.. even tnough 
he is required tc by iaw. Settlement S75.G0C 


http://www.nydailynewsxom'new-york.Tm>oklyn/lt-daniel-sbarra-team-fmest-artide-1.134... 5/21 '2013 
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"He s Iks a ticking time borne.' saic city employee Tanya beeves who was arrestee t~er rsicasec without 
charges in 2010 after Sbarra oroerei ms office's to drear: oowr her Eed-Stuy apartment ooorwrtr a battering 
'am 

Sbarra declined comment wner aooroacnec py ~ne News at ms ncme ;ast week 

Despite the piles o' allegations and the pr.cey payouts, tne ilQ2.20C-a yea- lieutenant said ir a 2012 
ceooslticr he was never disciplined for his tner-12 lawsuts and -was O'omcied fou r Tontns a'te: ne was 
dookec 20 vacation days oue to ar Internal Affars r vesticata" 

An KYPD spokesman oeciinec to answer detailed Questions ancut several too.es wnetner the'e were 
concerns about the dozens O' sols against Soarra and ms oncers why the Police Bepa-trr.en: doesn * 
systematically track and ana-yze lawsuits involving cia;ms o*' excessive force anc wry 5aa-a and his cops 
were no' disciplined after reoeated c:a ms of misconduct. 



ihe \'Y D D's top spokesman Deputy Donmssione- Paul Brcwne re-erred questions regarding lawsuits to the 
city Law Department: whic' - issues a statement 

"Being named in a lawsuit O' settieme r -t is not an acetate barometer tor evaluating an officer s conduct. 1 tre 
statement said " = o r example, an officer who woffis ir hgr-impact 'Oies. such as naxotes or emergency 
services is more likely to be suec in his O' ne'lme O' outv tna- an officer r a less confxntational role 

'Therefore, these officers should net be punished to* being named ir a meritess lawsu t that was initiated 
because of their particular assignments 


The Law' Department issuec a followup statement iate Pnday saying the N V PD ooes track lawsuits, but 
refused to elaborate 


Sources said toe department only give- cases resulting ii payouts of at least S2&C OGC £ mandatory review. 

All N'Y^C settlements come without any admissio' o ; wrongdoing b. toe office's the ceoaffiment or the city 

Sbarra joined toe N V PC in 1997 staffing ir the enme-o aouec ACth =rscinct. which mcl..de s tie IVott haver, 
neignbornooc o' the Bro nx He was promoted to se'ceam six years iate- and transferee to Brooklyn North 
Narcotics 

The News identifiec nearly five oozer suits filed against Soarra and 15 members of his team oetweer, 2006 
anc 2011. They were accuses of everyth mg from racia prpfior.g to warrantless searches to ousting iavw 
abiding citizens on phony charges Yet when asxec ir the 2C12 oeoosiacn how man-, times he hac disciplined 
officers unde* him,. Sbama saic on y twice — because ms boss oxie'ed mm tc 


http: //www. nv daily news, com/new-y ork/bro okly n 4 t-dani el - sb arra -team- fine st - art i cle-1. 1 34... 5/21 /2013 
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"Thai was tne omy time l ve eve' written a command d;scciine ir ny nine-year cares* a$ suoe'visor' ne said. 

But the plaintiffs drc suffer Many seen' tours or days ben:rp pa's oefe'e the) ware re eased without charges, 
were injured or suffered property canape 


One desperate man was r eady tc sign a plea oea 1 and take a six-month sentence — which wouic have out 
him in jail aunng the oirtn o' nts first ctv.c -- oelievrc ms case was nppeiess Records show me case was 
later dropoec because a cetective once' 3ca'~ s commanc gave false ciformation tc a grand iury 



Kennie Williams 28. was on tre seconc f.oo* c‘ - s uncle s 3ec-SU.y P'own stone in 2D 10 \vnen. re savs a 
group of gun-wavmg office's c ragged him tc tne basement. ■A'iLians was the- cnaraed vrth two othe' men 
found in the building basement surrcunced py socage rr.a'ij_ana and scales. Detecbve Robert Llvinostor 
testified that Williams was found in tne basement not tne second floor Williams became lost ir the -egal 
system and said his repeated coun 5 o oea'a roes ccst him ms ob as a Wea-s o- WTiee : drive* 

He thought about copping a o ea: * was Tightened I was corna ta«e it but rv iawye* said, 'Don'- do it.' " 

H was gooc advice. Eighteen months later, tne case was tnrewn out because a*- assistant district attorney at 
the Brooklyn DA s office sac .jvihaston s ’memory oecame rcp*ee:se’ aoout wnere ’A 1 ' lams was arrested 
court documents shown 

Williams sued and won a $50.DOC settlement 

Speaking outside hns nouse earlier this month Livingston initially ca ec Williams defense aborney a liar for 
outting on reccrc the oeteotive ‘lestniec fa'se y tc tne grand i-V — insisting * neve- :e jtifieri to anything in 
court’’ 

When The News showed him a partial transcript of n s Feb. 2005 grand jury testimony, ne oppose to it trier 
oedmed tc comment further But ne die say ne was not discipiinec n tne case 
Cases that didn't stick were commonplace r 3rooklyn No-th fJarcotcs 

The Brooklyn DA’S office dedinec to prosecute tia-e :nan '.ODD o’trier arrests m ootn 2:0ID and 20" 1 — 
about 10% of the berougr s total declined prcsecutions 

One reason for the high numbers was a "significant amount cf irccmDiete eesk aooearance teke- packages 
submitted by officers saic a source in tne cisrnot attorney s c'T.ce “ne orcpiem was "add'essed’'2C12. and 
declined prosecutions oropoec tc 45~. 

Livingston b'usned off lawsuits arc miscona..ct cnames as part o' t-ejee 

"You have to unasrstand that in narcotics every srop someoocy maxes a comoiamt— it s par of the job." 
Livingston said 


http ://u n w^.nydailyne\vs. com'ne\v-york' , brooklyiilt-danicl-sbarra-team-finest-arti cle-1.134... 5 21 /2013 
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11 < ♦ 

Wnen asxed about Sfcarra Livincston defences ms o-c boss 

"I! aoesn't necessarily -near he was violating anybcoy, it s part of me job.' ne sa'C ' v cu mane dozens o' 
stops a day. rather tha" a oaro ccc that manes a few ft s a drfferen* line o' work r 



Sbarra claimed r a deposition tnar --e was never once summoned oy ooiice trass O' s iy sjoencr officer tc 
discuss his litany of iecal woes 


Even b the lawsuits result in big pavcuts. fney aren't necessarily noted in an officers cf r S0nnel fie wnere 
record Keeping ts "spotty .” according tc police sources 

The department oniy subject cases that cost the city no r e loan $250 000 to a nancatd'y review — rougmy 
75 of the tnousanas of complaints cled against tne NYPC eve'y year Arc many o' these Dig-ticket payouts 
stem trom traffic accidents, not civil rghts abuses 

But attorneys say even a settlement in the low fwe-figu-es siamt-es a sol.d case 

Meanwhile, the numbe' of lawsuits filec against he N V PC skyrocketed 73Vi- i' the lC->ear stietch ending m 
fiscal year 20'1 There were 6.552 suits fiied r inose 12 monf’s. wrtr settlements and awards totaling nearly 
a billion oollars over a decaoe 

Lame! Roberson — wno fiiec tne first lawsuit "-amine Sbara -c 2075 — claimed tne stecky sergeant and one 
of his men wore black tape over tneir badge num,oe r s curing a 2C0* traffic stco 

Roberson said he was aragged out of ms vehicie a"c pressed aaa ns: he passenger $ de door his arm 
twisted painfully behind his back, as officers searched rvs car and repeatedly cafiec him a 'rv— * Roberson 
was eventually freec without eve" a summons 

City paralegal Manr Labrew says ne -was on his way home f rcm work ir 2C06 when Sbama arte anothe- officer 
stopped him Labrew- who is DtacK. sao he asked the cair -c- tner names arc bangs numaers — anc tney 
threw nirr against a gate and tr-sirec him 

Labrew was taken tc tne 8 J st r ''ecnct staticnrouse. where _ac - ew says cops sta-tec caflirg him names like "f 

-animal” anc ,, eta'aec nonxey ” Sbama strip-searchec ft t. uullrtg ^aorew s unaenw-ea'dow-n with his 

Doot according to court records 

Labrew's lawsuit settled fo' $37,070 


http://\N , vs r \\'.nydai]}'news.conVnew-york''’brooklyn/lt-daniel-sbaTTa-team-fincst-article-l. 134 .., 5 / 21/2013 
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Brooklynite Jon- $Dea's 44 says ne twice hsc his civ" nonts vo.ated oy 3 bars s tean 
in 2009 Detective c rark Gaiat arc rwc other officers who worxed cooe - Soarra lurnoec cot of a van anci 
threw dim to fie around knocking out a tooth. us suit ciaimec — nsy charged r.irr with tamoering with 
evidence and resisting arrest after a stric search came up empty ~he crimina charges were dismissed three 
months later. 


One year later Spears was waking home with some groceries a‘te' wo'k. at a VA hospital wen 3a ati 
stoppec hirr again 



“We're going to get you this time " tne detective o-cnisec. accorc.oc to court cocumertts 'Where are the 
drugs'?’ 

“i saw him swalidw it." Sbarra said, tne court oapers show 


http ://www.nv daily news, com / new-v ork /brooklvn'lt-daniel-sbarra-team-finest-art i cle-1.134... 5/21/201 
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Spears was taken to Woodnul 1 Hospza and hanao-neb tc s oec fo' sever ho^rs whtie waiting to get an X-'ay 
of his stomach Nc c'ugs were fourc anc he was releases witnout cnames f oughiy 1 r roots ;ate' 

There was Robert Stepnens 55 woo 'ecaiis heading tr s es ter codecs in 2310 v/her five piaincuctnes 
officers jumped him. 

“Inhere s >f at?' re remembered Irerr. nov/lmc 


Trie ex-Marine told The News he was carving h.s apa~me~t Keys but nc 1“-. sc ne brought tne cfnce’S to h s 
home insteac o* using his keys Soarra orde'ec ms ner to srras- trsr way inside with a oattenrg ram. 

The cods ransackec the apartment nelc Stephens overnight anc rs-easec him without cha'ges. 

But this time Internal Affairs began looking at t-e case, and Sbarra oieadec guilty tc a number o' departmental 
cnarges. including having perfomnec the unauiheozed searcr tnat ccs: Shams 22 vseaton cays. 

Lou Turco. head of the :_-3utenants 3enevo : ent Association, wcuc-t discuss tne case out saic Soarra 
entered the Dies because i; was standing sr: tns way o' his promotin' 

Rafae 1 Cruz was pushing a gocery-ollec snoppmc car r 2 Cl OS we- he rece'/ec a text saymg os 

11-year-oc son El' was a: the 5‘st Precinct stabonhouse 

Eli was sitting in s ca- with h.s uncus wrier the mar was amested. 

Cruz -ushed to the precinct, upset and desperate to see his son — a recovering letiKenia pat-e-t. Instead ie 
ran mic Sbarra 

“You're gonna have to f.wait * the sergea - ; sa'd. accc*omg to Cruz ‘'//ner.' rr ready I I let you know " 

When Cruz demanded to see his son. he said a croup of officers desce-dec uoo- him — punching and 
kicking the outmanned victim and then shoving h>s wi‘e into a wall. The officers ripped out a nancful of his 
dreadlocks and smashed mis nead oto a window. Cruz said As tne cao was lec away ir, cuffs, he saw Eli tr 
anothe" room, crying 



Police nifcsV: 2dt' 

Cruz. 3k. who once served seven yea-s in prison or a- assault c-a'ae. faced charges including cominai 
mischief —for brea«ing the wirtaow with ne neac He co.ieciec a S52.C0C settlement from, a lawsuit. But the 
money didn't erase the hard feeimgs 

Earlier this year Cruz said El was muegeo 0 " tvs way home Tom scoop — anc had tc be coaxed by his dad 
into speaking tc a detective about trie attacK 

The Civilian Complaint Review Boa'd is a place w-ere citizens can sosak freeiy about o-oblem oTicem and 
thei' misbehavior — tnoucr; in 2012 only 15 r -v of fully investigated complaints were substantiated 


http:// i w n w r w.nydailynews.corrL ; new-york, / brooklyn 'lt-dariiel-sbarra-team-fmest-article-1.134... 5/21 /2013 
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Sbarra has been namec ir 3D SDRE ccmDla ots. said ~urco 'werty-eion: came a; a sergeant anc foj r ware 
substantiated Tne four suostan.t.atec so no aints went tc tie NY P C s tea commission;-:. me bea- one. he was 
found ouilty o' procedural infractions r hvc. and tne tna. com misso-e' *ound trim gun, in 

Roberson s complaint out Kelly oveiumec the verdict 

Only 54 members of tne N VC D s SE-.C-OO-oenscn force have receive: more than 2‘ corpiamts. woereas Sl% 
of the force ras received fewe- tha~ fve comoaints according tc irormator omvidec oy tne CCES 

“urco insisted Sbarra was a gooc oo? who ra" a good c r ew 

"He s a very proactive police office'' sa : “ircp. "The reason crime :s down r tn:s city is because of guys like 
tnis.' 

Sbarra and his team were mvolvec in ove' c.OOC. amests a~d executed 35C sea'ck wa'ants. .urco said 

Lawsuits are another way civ nans can registe' ccmplams of alleged police misconcuct but for oecacss tne 
NY p 3 nas resistec caLs tc analyze ts I tigation ir. orde'tc identify crcoiem of ice's anc behavior 

Some iaw firms have begun tracking tne office -5 themselves 


Cyntnia Conti-CoO“. said ner firm. Stoll. Gl-ckma- & 3a: ma. has been neeolng tabs or ec-ea: offenders fo' 
yea r s and there was one name that kept ccminc up time and acam — Dan e Sbarra 



v et ne repeatedly emerged unscathed, ms career am .na'fecteo c> the allegations 

■There are no ramifications.’ said Cont-Cook a civil rights lawyer 'Tne officers understanding of being sued 
is that it has nc impact cn their ca'eer o- them promotional ootenria. ’ 

With Joseph Steoansky 

dare3onan@nyG3ilynews.com 

ILLEGAL SEARCH AND MISSING JASKE~ 

Ex-Marine Rober Stephens 56 sac he was head no tc a comer boaeg 2 in 231C when five plainclothes 
officers junoed him. 

They threw him against the wal yelling, "Where s 1 ' at 7 he said 

Stephens was carrying ms keys out no ID 1 so ne saic he o-ouent me cficers to ms Bep-Suy apartmen; But 
instead of lettmc him use ms keys. Stephens sa.C Soane ordered rrs men tc smash fs door wit, 5 oattenne 
ram. 


http: //v\ t v^\v. nydai 1 vnevvs.com'new-york/brooklynlt-daniel-sbarra-team-finest-article- 1 . 134 ... 5/21 2013 
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'They wouldn't let us ir. the apartment '.vnne fey searched it I nee: 2 suing r fey had a warrant.' said 
daughter Jacouai me Stephens 2C 

The cods ransacsec the acshmen' anc toot; a Noih "ace jacket with tne ‘amily 5 SI ,C- u tax refund in the 
pocket, heid Steohens overnight, anc releases r.,nr wif out c". 2 r oes 

Stephens said he got pis money back - Put not his jacket Rcoert sued the city anc receives a $12,500 
settlement. But Jaccualine filec a complaint w.th the Civilian Comp a-.: Review Boars end interna. Attars 
caught onto the case 

Sbarra Dreaded guilty tc having perf-mec the unautnoczed search, retai.atry a-est and twc tithe- snakes, and was 
dockec 20 vacation cays — f er was p'omoiec tc sieutenar.- four months later 


"Right now I Por t have any trust ir tne New York. C ty Mice.' sa-d Robed. 





BASHRD IN HER POOF RUS^Eu HER HJSBAND 


http://\\ ? w r w.nvdailvnews.coni.'new-york/brooklyn / lt-daniel-sbaira-team-finest-article-1 • 1 -4... 5 _ 1/_01 
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~yyv smoiovee snys Reeves ssvs sne sav Soarra ant antes' c .its" wrung amount r. ns* yam or ..ome.ie 
St ir. Be:-3iuy wner ana v,*£3 on na-way t: tn= store 

“hey oic nsrthey were tooKirtf fc' *Biaa.’ reeves tote trier ■oner? w23 nr *3i2=<:’ wn: live: tns'« 
f^aayac nusoanc, R ooer wn: i: ciack. oonsr ountne seocn: fioo* winoow. an: sne sa: one o. tne oiri^sr 
ye!is: : '”nat£ ninn: He just rocoe: someone" 

toi: tnsrr. tea: was net nusbanc an: he nacrh ocre any ejct nine;. 

Sne sait Soane toi: ns* tt is: tnerr nic ns* ssa-tnen*. • out sne refuse: an: rose tier tney : nsec a waran: 

*$: vor want t: Olay tougr."" sne ducts: one cr tne oncers as say.-:. “'ey r.snoourre: her an: use: a 
cstrsnn: ram to drear down ns* too: 


“ney fount cnjge insioe. an: =na*ge: reeves 


-usoan: vritr possessor an: ns- wrtr zusiruotior. 


“he case was eventually disnsse: an: sne act £ £2;.C0C settlement. 

DRpA; V 3 QM 5 DK c’K_ v 'K 3 R , v'E~ 

Lame. Rose—or . 2£ sate ne was ahvmg none from ms oarDersec: ir 2DD^ wn sn Soars an: Omos: Raipn 
Raonecc called nir over or. Busnv/cr. Ave oeweer*. 3 tews r an: ^onway Sts 
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FILED Sep 18 2013 Bronx County Clerk 

‘ • * Index No.: 


SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF BRONX _ 

FABRICIO FOURNIER AND HUI CHUN DAI, 


Plaintiffs, 


-against- 


THE CITY OF NEW YORK, COMMISSIONER RAYMOND KELLY IN HIS OFFICIAL 
CAPACITY, P.O. FELIX DELCARFIO OF THE 4.Y J PCT., TAX REG #933735 AND P.O. 
DELCARFIO'S PARTNER UNDER ARREST #B13602967-968 S/H/A JOHN/IANE DOE I 


Defendants 



SUMMONS AND VERIFIED COMPLAINT 



PAPA DEPAOLA AND BROUNSTEIN 
BY: JOHN R. DEPAOLA 
Attorney for Plaintiffs 
42-40 Bell Boulevard 
Bayside, NY 11361 
Tel. (718) 281-4000 


To: CORPORATION COUNSEL OF NEW YORK CITY 
Attomey(s)for Defendants 


Service of a copy of the within is hereby admitted. 
Dated 


Attorney(s) for 




